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[Filed July 23 1954 Harry M. Hull, Clerk] 

4 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Michigan National Bank, Lansing, Michigan, a National 
Banking Association, 


Plaintiff 


vs. 


Ray M. Gidney, Comptroller of the Currency, 

Civil No. 3150-54 


Defendant 


Complaint for Declaratory Relief 


The plaintiff, for its complaint, alleges that: 

1. Jurisdiction is founded on the existence of a Federal 
question and amount in controversy. The action arises 
under Section 5155(c) of the Revised Statutes, as amended 
by the Act of July 15,1952, 66 Stat. 633, (12 U.S.C.A., Sec¬ 
tion 36(c)) and under the Act of November 7, 1918, 40 
Stat. 1044, (12 U.S.C.A., Section 34). The remedy invoked 
is that provided for in the Act of June 25, 1948, 62 Stat. 
964, (28 U.S.C.A., Section 2201) known as the Federal 
Declaratory Judgments Act, and in Section 10 of the Act 
of June 11, 1946, 60 Stat. 243, (5 U.S.C.A., Section 1009) 
known as the Administrative Procedure Act. The amount 
in controversy, exclusive of interest and costs, exceeds the 
sum of Three Thousand Dollars. 

5 2. Plaintiff is a National Banking Association or¬ 

ganized and existing under the laws of the United 
States with its principal office in the City of Lansing, 
Ingham County, State of Michigan. 

3. Prior to January 1, 1941, plaintiff operated as a Na¬ 
tional Banking Association at Lansing, Michigan, under the 
name Lansing National Bank, and the Saginaw National 



Bank operated as a National Banking Association in Sagi¬ 
naw, Michigan. 

4. In accordance with the Act of November 7, 1918, 40 
Stat. 1043, as amended, (12 U.S.C.A., Section 33) and with 
the approval of the Comptroller of the Currency, the Lans¬ 
ing National Bank consolidated with the Saginaw National 
Bank and five other banks, all in the State of Michigan, as 
of the close of business on December 31, 1940, under the 
name Michigan National Bank. Since the consolidation, the 
banking offices in Saginaw and the five other cities in Mich¬ 
igan in which the consolidated banks were located have been 
operated as branch offices by the plaintiff pursuant to the 
authority contained in Section 5155 of the Revised Statutes, 
as amended, (12 U.S.C.A., Section 36). 

5. The defendant, RAY M. GIDNEY, is Comptroller of 
the Currency, having his office in the District of Columbia, 
and plaintiff is informed and believes that said defendant 
resides in the District of Columbia. 

6. By letter dated 22 June, 1953, a copy of which is at¬ 
tached hereto and marked Exhibit A, plaintiff, in full com¬ 
pliance with prescribed procedure, made application to the 

defendant for permission to establish and operate a 
6 second branch office in the City of Saginaw, Michigan. 

7. The annual earnings and profits reasonably to 
be expected by plaintiff from the operation of such a branch, 
if authorized, would be substantially in excess of $50,000. 

8. Paragraph (c) of Section 5155 of the Revised Statutes, 
as amended by the Act of July 15, 1952, 66 Stat. 633, (12 
U.S.C.A., Section 36) authorizes National Banking Asso¬ 
ciations, such as plaintiff, to establish and operate new 
branches with the approval of the Comptroller of the Cur¬ 
rency and provides, in relevant part, as follows: 

“(c) A national banking association may, with the 
approval of the Comptroller of the Currency, establish 
and operate new branches: (1) Within the limits of 
the city, town or village in which said association is 
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situated, if such establishment and operation are at the 
time expressly authorized to State banks by the law of 
the State in question; and (2) at any point within the 
State in which said association is situated, if such 
establishment and operation are at the time authorized 
to State banks by the statute law of the State in ques¬ 
tion by language specifically granting such authority 
affirmatively and not merely by implication or recogni¬ 
tion, and subject to the restrictions as to location im¬ 
posed by the law of the State on State banks.” 

9. Section 34 of the Michigan Financial Institutions Act, 
Act No. 341, Public Acts of 1937, as amended, governs the 

establishment of branches by State banks in that 
7 State, and provides as follows: 

“Sec. 34. Same; branches. Any bank having a 
capital of at least $50,000.00 may, with the written 
approval of the commission, establish and operate a 
branch or branches within a village or city other than 
that in which it was originally chartered: Provided, 
That the village or city in which it is proposed to estab¬ 
lish and operate a branch is located in the same county 
in which the parent bank has its principal office, or if 
not in said county, then within 25 miles of said parent 
bank or in a contiguous county at a point more than 25 
miles from the parent bank, if such county has no bank: 
Provided, further, That no such branch shall be estab¬ 
lished in a city or village in which a state or national 
bank or branch thereof is then in operation: Provided 
further, That the Commission shall not grant such ap¬ 
proval unless the parent bank has capital and surplus 
in an amount at least equal to the aggregate minimum 
capital and surplus, respectively, required for the es¬ 
tablishment of a bank in each of the various places 
where such bank and its branches are to be located and 
unless the commission is satisfied as to the sufficiency 



0 


of the capital and surplus of the bank, the necessity 
for the establishment of such branch or branches and 
the prospects of successful operation if established. 

“Any bank may, with the written approval of the 
commission, establish and operate a branch or branches 
within the limits of the city or village in which said 
bank is located: Provided, That the commission is sat¬ 
isfied as to the necessity for the establishment of such 
branch and the prospects of successful operation if 
established. No branch of any such bank shall be moved 
from 1 location to another within the same city or vil¬ 
lage without the written approval of the commission.” 

10. The Act of November 7, 1918, 40 Stat. 1044, (12 
U.S.C.A., Section 34) defines the rights and liabilities that 
follow upon the consolidation of National Banking Asso¬ 
ciations and provides, in relevant part, as follows: 

“And all the rights, franchises, and interests of the 
said national bank so consolidated in and to every spe¬ 
cies of property, personal and mixed, and choses in 
action thereto belonging, shall be deemed to be trans¬ 
ferred to and vested in such national bank into which 
it is consolidated without any deed or other transfer, 
and the said consolidated national bank shall hold and 
enjoy the same and all rights of property, franchises, 
and interests in the same manner and to the same extent 
as was held and enjoyed by the national bank so con¬ 
solidated therewith.’ ’ 

8 11. The application of the plaintiff to the defend¬ 

ant for approval of a second branch office in Sagi¬ 
naw, Michigan, was based upon these alternative grounds 
in respect to the applicability of the statutes cited in the 
two preceding paragraphs: 

(a) That a bank is “located” not only in the city in which 
it maintains its principal office but also in any city in which 
it operates a branch office and that, therefore, the plaintiff 
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was “located” in the City of Saginaw within the meaning 
of the second paragraph of Section 34 of the Michigan 
Financial Institutions Act; 

(b) That prior to the consolidation referred to in Para¬ 
graph 4, the Saginaw National Bank was located in Saginaw, 
Michigan, where it maintained its principal office and was 
thus qualified to establish a branch in that city under the 
second paragraph of Section 34 of the Michigan Financial 
Institutions Act; its right to establish a branch in Saginaw 
was a right, franchise and interest which vested immediately 
upon consolidation in the plaintiff pursuant to the statutory 
authority referred to in paragraph 10 above, and such right 
is still held by the plaintiff. 

12. The defendant, by letter dated 5 January, 1954, a 
photostatic copy of which is attached hereto, together with 
a copy of the enclosure therein referred to, and marked 
Exhibit B, rejected both of plaintiff’s contentions and ad¬ 
vised plaintiff that he would give no further consideration 
to its application to establish a second branch in Saginaw, 
Michigan, on the ground that the second paragraph of Sec¬ 
tion 34 of the Michigan Financial Institutions Act, quoted 
in Paragraph 9 above, precluded him from authoriz- 
9 ing plaintiff to establish such a branch. 

13. In refusing to give further consideration to 
plaintiff’s application to establish a second branch in Sagi¬ 
naw, Michigan, the defendant followed and adopted the 
interpretation of Section 34 of the Michigan Financial In¬ 
stitutions Act given by the Attorney General of that State 
to the effect that a bank is “located,” within the meaning 
of the second paragraph of that Section, only in the city in 
which it maintains its principal office, and also followed and 
adopted the opinion of the Attorney General that a previous 
right held bv a bank to establish a branch office does not 
continue in an institution with which that bank is con¬ 
solidated. A copy of the opinion letter of the Attorney Gen¬ 
eral of Michigan setting forth the above interpretation is 
attached hereto as part of Exhibit B. 
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14. The plaintiff is aware of no judicial interpretation of 
the second paragraph of Section 34 of the Michigan Finan¬ 
cial Institutions Act and is advised by counsel that they 
know of no such interpretation. 

15. The right of a National Banking Association to estab¬ 
lish and operate a branch office within the State of Michigan 
is subject, under Federal law, only to the approval of the 
defendant, and neither the Attorney General of Michigan, 
nor any other state official, including the State Banking 
Commissioner, has jurisdiction to approve or disapprove 
such action by a National Banking Association. 

16. The defendant’s unqualified refusal to give further 
consideration to plaintiff’s application to establish a sec¬ 
ond branch office in Saginaw is based solely upon an errone¬ 
ous interpretation of law which, unless corrected, will 

10 deny plaintiff the opportunity to establish and oper¬ 
ate that branch as requested in its application in 
accordance with the right granted by Section 5155(c) of the 
Revised Statutes, as amended, (12 U.S.C.A., Section 36(c)) 
and by the Act of Nov. 7, 1918, 40 Stat. 1044 (12 U.S.C.A., 
Section 34). 

17. By reason of the foregoing there exists between plain¬ 
tiff and defendant an actual controversy within the meaning 
of the Declaratory Judgments Act (28 U.S.C.A., Section 
2201), and plaintiff is entitled to have its rights declared 
by this Court as provided for in that Act as well as in Sec¬ 
tion 10 of the Administrative Procedure Act (5 U.S.C.A., 
Section 1009). 

WHEREFORE, plaintiff prays that this Court adjudge 
and declare that: 

I. By virtue of the fact that it presently operates a branch 
office in Saginaw, Michigan, the plaintiff is located in that 
city within the meaning of the second paragraph of Section 
34 of the Michigan Financial Institutions Act, and the 
defendant is not precluded by that Section from considering 
plaintiff’s application to establish and operate a branch 
office in Saginaw. 
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II. Prior to its consolidation with the plaintiff on Janu¬ 
ary 1, 1941, and subject to the approval of the defendant, 

the Saginaw National Bank had the right to estab- 
11 lish and operate new branches in the City of Saginaw 
and such right, franchise, and interest is now held 
by the plaintiff pursuant to the provisions of the Act of 
November 7,1918, (12 U.S.C.A., Section 34) and the defend¬ 
ant is not precluded by Section 34 of the Michigan Financial 
Institutions Act from considering plaintiff’s application to 
establsh and operate a second branch office in Saginaw. 

III. Such other and further relief as the Court may deem 
equitable and just in the premises. 

John Lord O’Brian 
Daniel M. Gribbon 
Attorneys for the Plaintiff, 
701 Union Trust Building 
Washington, D. C. 

July 23,1954 

Of Counsel, 

Covington & Burling 
701 Union Trust Building 
Washington, D. C. 

Hooker, Alley & Duncan 
50 Broadway 
New York, New York 


12 Exhibit A 

[Filed July 23, 1954] 

June 22, 1953 

Mr. Ray M. Gidney 
Comptroller of the Currency 
Washington, D. C. 

Dear Mr. Gidney: 

We would greatly appreciate your office again reviewing 
the question we have raised as to the right of this bank to 
establish additional branches in the cities where our bank¬ 
ing offices are now located. 
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You will note from the attached sheet that in the city of 
Flint, for example, which has a population in its metropoli¬ 
tan area of almost 300,000, that we have only one national 
banking office as against 17 offices for the three state banks 
coming into competition with us. In other words, for those 
individuals and corporations who wish to avail themselves 
of the services offered by a national bank, we are at a dis¬ 
tinct disadvantage, and as time goes on this condition will 
become increasingly” severe and restrictive. 

We firmly believe that the legal opinions given us by 
Garey and Garey of New York City and Butzel, Eaman, 
Long, Gust and Kennedy of Detroit, as well as that more 
recently obtained from Hooker, Alley and Duncan, give us 
the legal right to establish branches in the cities where our 
bank is now located. We appreciate the matter may not 
finally be determined until acted upon by the Michigan 
courts in interpreting the laws relative to the establishment 
of branches by state banks in Michigan. However when we 
faced this situation once before in the early part of 1941, 
at the time our bank was established we won out by unani¬ 
mous decision of the Michigan Supreme Court, and it is 
our sincere conviction that w T e would be upheld at this time. 

We therefore respectfully request that we be permitted 
a new branch office in the city of Saginaw, Michigan, in 
close proximity to the one which we closed in 1941. Should 
any opposition develop to the establishment of this branch 
on the part of the Michigan officials, the matter could be 
carried through the courts for judicial determination, and 
the worst that could happen is that -we might possibly be 
forced to close the branch as a result of court decision. How¬ 
ever we are willing to take that chance, in order to attempt 
to establish a ruling which we believe will be favorable to 
us, and permit this bank in the years ahead to properly serve 
the people of the Michigan communities in which we are 
now operating. 

Very truly yours, 

President. 

HJS:M 


l 
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13 Exhibit A [continued] 

Statement Showing Offices and Deposits of Michigan National 
Bank as Compared with Competitive Banks in Seven Mich¬ 
igan Cities 

Number Deposits 

City Banks Offices 12-31-52 


Battle Creek Michigan National Bank 2 39,814,000 

Security National Bank 6 32,752,000 



8 

72,566,000 

Flint Michigan National Bank 

Citizens Commercial 

1 

30,908,000 

& Savings Bank 
Genesee County Savings 

9 

93,475,000 

Bank 

Merchants and Mechanics 

5 

49,536,000 

Bank 

3 

18,693,000 


18 

192,612,000 

Grand Rapids Michigan National Bank 

1 

52,526,000 

Old Kent Bank 

15 

160,234,000 

Peoples National Bank 

6 

36,777,000 

Union Bank 

5 

35,560,000 

Central Bank 

1 

10,395,000 


28 

295,492,000 

Lansing Michigan National Bank 

American State Bank 

3 

68,514,000 

7 

39,191,000 

Bank of Lansing 

2 

30,095,000 

East Lansing State Bank 

1 

9,354,000 


13 

147,154,000 

Marshall Michigan National Bank 

1 

12,302,000 


1 

12,302,000 


Marshall 
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Port Huron 

Michigan National Bank 
Peoples Savings Bank 

4 

3 

40,152,000 

13,487,000 



7 

53,639,000 

Saginaw 

Michigan National Bank 
Second National Bank 

1 

4 

38,284,000 

86,129,000 



5 

124,413,000 

Summary 

Michigan National Bank 
Other Competitive Banks 

13 

67 

282,500,000 

615,678,000 


Total 

80 

898,178.000 

14 

Exhibit B 




[Filed July 23, 1954] 

TREASURY DEPARTMENT 
COMPTROLLER OF THE CURRENCY 
WASHINGTON 25 

January 5,1954 

Mr. H. J. Stoddard, President, 

Michigan National Bank, 

Lansing, Michigan. 

Dear Mr. Stoddard: 

Reference is made to the application of your bank to 
establish a second branch at Saginaw, Michigan, which has 
been the subject of correspondence with your bank and 
conferences with the bank’s representatives. 

As you know we requested the Michigan State Banking 
Commissioner to obtain an opinion of the Attorney General 
of Michigan as to the proper construction of the state statute 
involved. We have now received this opinion and a copy is 
enclosed for your convenience. 

You will note that under Michigan law, as interpreted by 
the Michigan Attorney General, the establishment of the 
proposed branch would not be legally permissible. As you 
know the legality of the establishment of outside branches 



by national banks is by Federal law made dependent upon 
state law, and therefore, in view of the Attorney General’s 
opinion, I feel that I am precluded from giving further con¬ 
sideration to your application to establish a second branch 
at Saginaw, Michigan. 

Very truly yours, 

R. M. Gidney, 

Comptroller of the Currency. 

Exhibit B [continued] 

STATE OF MICHIGAN 
FRANK G. MILLARD, ATTORNEY GENERAL 

banks and banking: Branches of consolidated banks. 

1. The phrase “in which said bank is located” must be 
construed to mean the place where its main office is located. 

2. A previous right held by a bank to establish a branch 
does not continue in the institution with which the bank was 
consolidated and became a branch thereof, when Section 114 
of the Michigan Financial Institutions Act was subsequently 
amended to restrict such consolidated institutions. 

Opinion No. 1714 December 14, 1953. 

Mr. Herman G. Taylor 

Deputy Commissioner 

State Banking Department 

Lansing, Michigan 

Dear Sir: 

You have asked for my opinion construing Section 34 of 
the Michigan Financial Institutions Act pertaining to the 
following questions: 

“1. Can the phrase ‘in which said hank is located’ be 
construed to mean that only in the place where its main 
office is located can a branch or branches be established 
and operated or can this be construed as meaning that a 
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branch or branches may be established and operated 
within the limits of every city or village in which the 
bank or a branch thereof may be presently located? 

“2. Would a previous right held by a bank to establish 
a branch or branches within the limits of the city in 
which it was located continue in the institution with 
which this bank was consolidated with said bank becom¬ 
ing a branch thereof even though subsequent thereto the 
law was amended to place branches resulting from con¬ 
solidations subject to the restrictions of Section 34?” 

Section 34 of the Michigan Financial Institutions Act, 

Act. No. 341, Public Acts of 1937, as amended, Mich. Stat. 

Ann., #23.762, C.L. 1948, #487.34, provides: 

“Any bank having a caiptal of at least $50,000.00 may, 
with the written approval of the commission, establish 
and operate a branch or branches within a village or 
city other than that in which it was originally chartered: 
Provided, That the village or city in which it is pro¬ 
posed to establish and operate a branch is located in 
the same county in which the parent bank has its prin¬ 
cipal office or, if not in said county, then within 25 
miles of said parent bank or in a contiguous county at 
a point more than 25 miles from the parent bank, if 
such county has no bank: Provided further, That no 
such branch shall be established in a city or village in 
which a state or national bank or branch thereof is then 
in operation: Provided further, That the commission 
shall not grant such approval unless the parent bank 
has capital and surplus in an amount at least equal to 
the aggregate minimum capital and surplus, respec¬ 
tively, required for the establishment of a bank in each 
of the various places where such bank and its branches 
are to be located and unless the commission is satisfied 
as to the sufficiency of the capital and surplus of the 
bank, the necessity for the establishment of such branch 
or branches and the prospects of successful operation 
if established. 
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16 “Any bank may, with the written approval of the 
commission, establish and operate a branch or 
branches within the limits of the city or village in 
which said bank is located: Provided, That the commis¬ 
sion is satisfied as to the necessity for the establish¬ 
ment of such branch and the prospects of successful 
operation if established. No branch of any such bank 
shall be moved from 1 location to another within the 
same city or village without the written approval of 
the commission.” (Emphasis supplied.) 

Section 34 of the original 1937 enactment of the Financial 
Institutions Act used the term “bank” synonymously with 
the term “parent bank” and the term “branch” or 
“branches” synonymously with the term “branch bank”, 
obviously intending to regard a branch as distinguished 
from the bank itself. It would follow, therefore, that the 
expression “bank is located” in the second paragraph of 
Section 34, contemplated a reference to the “parent bank” 
and not to the “branch bank.” 

The 1945 amendment to the Financial Institutions Act 
substituted the term “branch” for that of “branch bank” 
without indicating that the distinction between the “parent 
bank” and the “branch bank” was no longer recognized. 
So, when the expression “bank is located” was used in the 
second paragraph of the 1945 amendment, it was still 
intended to relate to the “parent bank”, i.e., the principal 
office of the bank. 

I am impressed that the Legislature in Section 34 intended 
to treat branches in a city or village other than where the 
parent bank’s principal office is located in a different manner 
than branches in a city or village where its principal office 
is located; the first paragraph of the section being devoted 
exclusively to the former and the second paragraph to the 
latter. 

This construction of the statute seems to me to be sub¬ 
stantiated by other sections of the act. In Section 21 refer¬ 
ence is made to the “county in which the institution is 
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located,” indicating that only one such county is intended 
and, therefore, eliminating the possibility that a branch 
established in another county (which is possible under 
the provisions of Section 34) could be regarded as giving the 
bank a location in that other county. A similar reference 
supporting the same conclusion is found in Section 27. Even 
more significant is the provision in paragraph Second of 
Section 28, requiring that the articles of incorporation shall 
specify “The county and city or village where such bank 
is to be located * * (This last provision would seem to 
have added significance in another respect in that it has 
always been the practice merely to specify in the articles 
the location of the principal office of a bank and not to amend 
the articles to reflect the establishment of branches in other 
cities or villages). Furthermore, in Section 39, where a pro¬ 
vision is made for the amendment of the bank’s articles to 
provide for a change in the place where its operation is 
carried on to any other place within the state, and the bank 
in its new location must meet the requirements for estab¬ 
lishment in that location, it is clear that only one such place 
and, hence, only one location is contemplated. A similar 
conclusion is indicated by Sections 42 and 67 where the term 
“located” is used. Also, in Sec. 104, it is provided that a 
copy of the consolidating agreement of consolidating banks 
shall be filed in “the county in which such consolidated in¬ 
stitution is located.” 

In the New York case of Raiola v. Los Angeles First Na¬ 
tional Trust and Savings Bank , 233 N.Y.S. 301, 304, 133 
Misc. 630, the court held that under 12 USCA., Sec. 94, pro¬ 
viding that actions against national banks may be had in 
any district court of the United States within the 
17 district in which the bank may be established, or in 
the state court in the county or city in which the 
bank is located having jurisdiction in similar cases, action 
against a national bank must be brought in the place where 
its bank is “located”, which is the place specified in its 
organization certificate. 

In answer to your first question, I am of the opinion that 
the phrase “in which said bank is located,” must be con- 
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strued to mean only in the place where its main office is 
located and cannot be extended to mean the limits of every 
city or village in which the bank or a branch thereof may be 
presently located. 

Section 104 of the Financial Institutions Act, Mich. State. 
Ann., 4r 23.857, C.L. 1948, ir487,104, provides that “any 2 
or more banks located within this state may, with the 
approval of the commission, consolidate into a single bank 
which may be any 1 of said consolidating banks.” 

Section 105 of the Financial Institutions Act, Mich. State. 
Ann. #23.S58, C.L. 1948, #4S7.105, provides for the con¬ 
tinuation of corporate entities pertaining to trust, represent¬ 
ative or fiduciary relationships of each consolidated corpora¬ 
tion at the time of consolidation, Attorney General v. Michi¬ 
gan National Bank, 298 Mich. 417. However, it was not the 
intention of the Legislature that this privilege be extended 
to the establishment of branches beyond the limitations of 
Section 34. Arguendo, if it was such legislative intent at 
the time that Section 105 was originally enacted, such has 
been changed by the 1945 amendment to Section 114, which 
added the following language: 

“Subject to the requirements, restrictions and limita¬ 
tions of Section 34 of this act, any consolidated bank re¬ 
sulting from the consolidation of 2 or more state banks 
or any 1 or more banks or trust companies, as provided 
for in section 104 of this act, and any state bank or 
national banking association which purchases the 
assets of a state bank, as provided for in section 112 of 
this act, may, with the written permission of the com¬ 
mission, establish and operate as a branch or branches 
the consolidating trust company, bank or banks or any 
bank which sells its assets to another state bank or na¬ 
tional banking association, as provided in Section 112 
of this act.” (Emphasis supplied) 

Nor is there any indication in Section 34 that any excep¬ 
tion to the restrictions therein provided is intended with 
respect to a consolidated institution. Any argument that 
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because the provisions of Section 34 were not applicable 
to existing branches of the consolidated institutions at the 
time of the consolidation, its provisions could not there¬ 
after be made applicable with respect to the subsequent 
establishment of branches, is defeated by reference to Sec¬ 
tion 288 of the act and Article XII, Sec. 1 of the Michigan 
Constitution. 

Section 288 of the act renders the powers and privileges 
conferred upon any financial institutions subject to abridg¬ 
ment or modification in order to conform to the provisions 
of the act and such amendments that may be made thereto. 
Article XII, Sec. 1 of the Michigan Constitution pro¬ 
vides: 

18 “* # * All laws heretofore or hereafter passed by 

the legislature for the formation of, or conferring 
rights, privileges of franchises upon corporations and 
all rights, privileges or franchises conferred by such 
laws may be amended, altered, repealed or abrogated.’’ 
I am therefore of the opinion that your second question 
should be answered in the negative. 

Yours very truly, 

Frank G. Millard 

Attorney General. 

MMM :hb 


21 [Filed Dec. 6, 1954] 

Order 

The above-entitled cause having come on for hearing on 
defendant’s Motion to Dismiss the Complaint, and it appear¬ 
ing from the argument of counsel and the pleadings filed in 
this cause that plaintiff has properly stated a claim upon 
which relief may be granted, it is this 6th day of December, 
1954, 

Ordered that defendant’s Motion to Dismiss be denied. 

Alexander Holtzoff, 

Judge. 



18 


20 Opinion of Judge Holtzoff 

PROCEEDINGS 

* * * (Counsel having been heard:) 

THE COURT. The Court is of the opinion that the com¬ 
plaint sets forth a claim for relief. The sovereign immunity 
of the United States does not apply to this case. This is a 
suit against a Government official, on the ground that he has 
denied an application of the plaintiff on an erroneous con¬ 
struction of his legal authority. Any judgment that would 
be rendered here would not be a judgment against the 
United States, actually or in essence. 

Further, a good cause of action for a declaratory judg¬ 
ment is stated. The complaint sets forth a controversy that 
is justiciable, namely, a claim that the defendant Comptrol¬ 
ler of the Currency has denied an application made by the 
plaintiff, not in the exercise of discretion, but on the ground 
that he was without legal power to grant it. It is claimed 
by the plaintiff that the Comptroller of the Currency does 
have the legal power to grant the application, and that he 
erred in holding himself precluded from considering the 
application on its merits. 

There is an actual controversy, and since the Comptroller 
of the Currency did not act in the exercise of discretion, but 
reached his conclusion on his construction of his legal 
authority, the Court is of the opinion that the limita- 

21 tion contained in the Administrative Procedure Act 
against a judicial review of administrative action 

remitted [sic] to agency discretion does not apply in this 
instance. 

Motion to dismiss is denied. 


22 [Filed Dec. 16, 1954] 

Answer 

First Defense 

This Court is without jurisdiction of this action in that 
the complaint fails to allege facts presenting a justiciable 
case or controversy. 


Second Defense 

The complaint fails to state facts presenting an actual 
controversy within the meaning of the Declaratory Judg¬ 
ment Act. 

Third Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Fourth Defense 

This Court has no jurisdiction to entertain this action 
because this is a suit against the United States to which it 
has not consented. 

Fifth Defense 

This Court is without jurisdiction of the subject matter 
of this action in that plaintiff seeks to subject to judicial 
review executive action wihch is committed by law to the 
sole and exclusive discretion of the executive. 

Sixth Defense 

This suit cannot be maintained under Section 10 of the 
Administrative Procedure Act because that section is 
23 made expressly inapplicable, by its terms, to agency 
action which is committed by law to agency discretion, 
and the approval of the establishment of branches by na¬ 
tional banks is committed solely to the discretion of the 
Comptroller of the Currency. 

Seventh Defense 

In the exercise of its equity jurisdiction the Court should 
dismiss the action as an ill-advised and profitless attempt 
to secure a construction of state law contrary to the prevail¬ 
ing and authoritative construction placed on it by the State. 

Eighth Defense 

The construction put upon Michigan law by the Comptrol¬ 
ler of the Currency and by the Attorney General of the 
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State of Michigan is the correct construction; and, if it were 
for argument conceded not to be correct, it is not arbitrary 
or capricious, and not claimed to be so. 

Ninth Defense 

Section 2 of the Act of November 7, 1918, 12 U.S.C. 34, 
is not applicable to the establishment of branches and is not 
legal authority for the establishment of a second branch in 
Saginaw by the Michigan National Bank. 

Tenth Defense 

1. Answering paragraph 1 of the complaint, defendant 
denies that the Court has jurisdiction of this action. Defend¬ 
ant is without knowledge or information sufficient to form a 
belief as to the amount in controversy. 

2. Answering paragraph 2 of the complaint, defendant 
admits the allegations therein. 

3. Answering paragraph 3 of the complaint, defendant 

admits the allegations therein. 

24 4. Answering paragraph 4 of the complaint, de¬ 

fendant admits that in accordance with the Act of 
November 7,1918, 40 Stat. 1043, as amended (12 U.S.C. 33), 
and with the approval of the Comptroller of the Currency, 
the Lansing National Bank consolidated with the Saginaw 
National Bank and certain other banks in Michigan as of the 
close of business on December 31, 1940, under the name 
Michigan National Bank. Defendant admits that since the 
consolidation the banking offices in Saginaw and certain 
other cities in Michigan in which the consolidated banks 
were located have been operated as branch offices by the 
plaintiff. Except to the extent admitted by the foregoing, 
the allegations of paragraph 4 are denied. 

5. Answering paragraph 5 of the complaint, defendant 
admits the allegations therein. 

6. Answering paragraph 6 of the complaint, defendant 
admits the allegations therein. 

7. Answering paragraph 7 of the complaint, defendant 
is without knowledge or information sufficient to form a 
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belief as to tbe annual earnings and profits to be expected 
by plaintiff from tbe operation of such a branch. 

8. Answering paragraph 8 of the complaint, defendant 
admits that paragraph (c) of Section 5155 of the Revised 
Statutes, as amended by the Act of July 15, 1952, 66 Stat. 
633 (12 U.S.C. 36), contains the language quoted in said 
paragraph. 

9. Answering paragraph 9 of the complaint, defendant 
admits that Section 34 of the Michigan Financial Institu¬ 
tions Act, Act No. 341, Public Acts of 1937, as amended 
(Mich. Stat. Ann. § 23.762), contains the language quoted 
in said paragraph. 

10. Answering paragraph 10 of the complaint, defendant 
admits that the Act of November 7, 1918, 40 Stat. 1044 (12 
U.S.C. 34), contains the language quoted in said para¬ 
graph. 

25 11. Answering paragraph 11 of the complaint, de¬ 

fendant admits that plaintiff’s application to defend¬ 
ant was based upon the alternative grounds named in said 
paragraph. Defendant denies the validity of these grounds. 

12. Answering paragraph 12 of the complaint, defendant 
admits the allegations therein. 

13. Answering paragraph 13 of the complaint, defendant 
admits that in refusing to give further consideration to 
plaintiff’s application to establish a second branch in Sagi¬ 
naw, Michigan, defendant followed and adopted the inter¬ 
pretation of Section 34 of the Michigan Financial Institu¬ 
tions Act given bv the Attornev General of that state to 
the effect that a bank is “located”, within the meaning of 
the second paragraph of that section, only in the city in 
which it maintains its principal office. Except to the extent 
admitted by the foregoing, the allegations of paragraph 13 
are denied. 

14. Answering paragraph 14 of the complaint, defendant 
is without knowledge or information sufficient to form a 
belief as to the allegations therein. 
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15. Answering paragraph 15 of the complaint, defendant 
admits the allegations therein. 

16. Answering paragraph 16 of the complaint, defendant 
denies each and every allegation therein. 

17. Answering paragraph 17 of the complaint, defendant 
denies each and every allegation therein. 

26 Wherefore, defendant prays that the complaint be 
dismissed in all respects with costs to the defendant. 

Leo A. Rover, 

United States Attorney 
Oliver Gasch, 

Principal Assistant United States Attorney 
Frank H. Strickler, 

Assistant United States Attorney 
Joseph M. F. Ryan, Jr., 

Assistant United States Attorney 

30 Affidavit 

[Filed Mar. 22, 1955] 

City of Washington, District of Columbia— ss: 

I, Ray M. Gidnev, being first duly sworn, do depose and 
say: 

I am the Comptroller of the Currency of the United 
States, duly appointed, qualified and acting as said officer. 

Effective December 31,1940, the Michigan National Bank 
of Lansing, Michigan was formed out of a consolidation of 
six national banks under a single charter. Branches of the 
new bank were permitted to be established at various cities 
in Michigan at the sites of the former main offices of the 
banks being consolidated and at the sites of those branches 
of the consolidating banks which had been in operation on 
February 25, 1927. 

At various times over the years since 1940 the bank has 
indicated its desire to establish additional branches in 
towns in which it now has branches. 
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In a letter dated July 15, 1946, Exhibit A, the bank re¬ 
quested of my predecessor in office, Preston Delano, written 
clarification of the reasons why it could not establish addi¬ 
tional branches in each of the communities in which it then 
had banking offices. In a letter dated July 18, 1946, Exhibit 
B, the bank was advised that the establishment of a branch 
at any one of the locations where the authority for opera¬ 
tion lapsed by consolidation, would have to be considered 
as a de novo branch and could not be authorized under our 
interpretation of the Michigan statutes. 

31 In a letter dated September 6, 1950, Exhibit C, the 
bank requested permission to open a second branch 
in Saginaw. In a reply dated September 20, 1950, Exhibit 
D, the bank was advised that the Comptroller’s Office could 
not agree with the bank’s proposed construction of law, 
and the Comptroller’s Office declined to reopen the case. 
Subsequent correspondence consisted of a letter dated Sep¬ 
tember 22, 1950 from the bank, Exhibit E, and a reply from 
the Comptroller’s Office dated October 6, 1950, Exhibit F. 
In a letter dated June 22, 1953, Exhibit (I, the bank re¬ 
quested that I again review its right to establish additional 
branches in cities where it now has branches, and requested 
permission to establish a new branch in Saginaw, Michigan. 
Because the right of the bank to establish a second branch 
in Saginaw is by Federal law made dependent upon the 
rights given by state law to state banks to establish 
branches, I requested the Michigan State Banking Com¬ 
missioner to obtain an opinion of the Attorney General of 
Michigan on the proper construction of the words in the 
Michigan statute “in which said bank is located.” This 
Opinion, Exhibit H, was rendered on December 14, 1953, 
and reached the conclusion that “the phrase ‘in which said 
bank is located,’ must be construed to mean only in the place 
where its main office is located and cannot be extended to 
mean the limits of every city or village in which the bank 
or a branch thereof may be presently located.” 
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After giving due consideration to this Opinion (with 
which my counsel agreed) and the provisions of section 36 
of title 12 of the United States Code, I disapproved the 
bank’s application in a letter dated January 5, 1954, Ex¬ 
hibit I. 

There was subsequent correspondence with the bank and 
a conference with its representatives and, as a result, 
32 on January 22,1954,1 requested the General Counsel 
of the Treasury Department to review the matter. 
In an opinion dated March 10, 1954, Exhibit J, the General 
Counsel of the Treasury Department reached the conclusion 
that the Michigan Attorney General’s Opinion was correct 
and that my action in rejecting the application of the bank 
had been correct. Subsequently there was additional cor¬ 
respondence with the bank and conferences with its repre¬ 
sentatives. Finally, in a letter dated July 14, 1954, Exhibit 
K, I advised the bank that I could not approve the establish¬ 
ment by it of a second branch in Saginaw, Michigan. 

I gave full and repeated attention to the bank’s applica¬ 
tion for permission to establish a second branch at Saginaw, 
Michigan, and my disapproval of that application was based 
upon my determination that section 36 of title 12 of the 
United States Code and the pertinent Michigan statute 
precluded favorable action. 

Ray M. Gldney 
Comptroller of the Currency 

Subscribed and sworn to this 17th day of February, 1955. 

R. L. Miller 

Notary Public, District of Columbia 

My Commission Expires Dec. 14, 1957. 
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33 Exhibit A 

[Filed Mar. 22, 1955] 

[Seal] 

Michigan National Bank 

Battle Creek Flint Grand Rapids Lansing 
Marshall Port Huron Saginaw 

\ 

Lansing, Michigan July 15, 1946 

H. J. Stoddard 
President 

Comptroller of the Currency 
Washington, D. C. 

Dear Sir: 

At the time of the organization of this bank on January 

I, 1941, it was the opinion of your office that we could not 
retain three branches of a bank which we took over in 
Grand Rapids and one branch of a bank which we took over 
in Saginaw, inasmuch as these banks had not been in opera¬ 
tion in 1927. 

A few days ago, the Second National Bank of Saginaw 
announced it was opening a new branch, its second in that 
city. We have also noticed that the Union Bank of Grand 
Rapids which took over the three locations we relinquished 
in that city has made excellent progress in those branches. 

The growth and development of the cities in which we 
operate is inevitably leading toward city-wide branch bank¬ 
ing. The public is responding to such services in a marked 
degree and our bank without these facilities is bound to be 
in a less favored competitive position. 

The entire matter was carefully considered at a recent 
meeting of our directors and we would appreciate receiving 

from vour office a written clarification of the reasons whv 
» • 

this bank could not establish branches in those communities 
where we now having banking offices. When one looks at the 
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National Law as it affects city-wide branches and also at 
the State Law, it seems to us that there is no apparent pro¬ 
hibition as certainly our bank is both “situated” and “lo¬ 
cated” in all of the seven cities in which we do business. 

34 National Law 

“A national banking association may, with the approval 
of the Comptroller of the Currency, establish and operate 
new branches: (1) within the limits of the city, town or 
village in which said association is situated, if such estab¬ 
lishment and operation are at the time expressly author¬ 
ized to State banks by the law of the State in question.” 

State Law 

“Any bank may, with the written approval of the Com¬ 
mission, establish and operate a branch or branches within 
the limits of the city or village in which said bank is 
located 

Verv trulv vours, 

(Signed) H. J. Stoddard 
HJS :BG President 


35 Exhibit B 

[Filed Mar 22 1955] 

July 18, 1946 

Mr. H. J. Stoddard, President 
Michigan National Bank 
Lansing, Michigan 

Dear Mr. Stoddard: 

We have for acknowledgment your letter of July 15. 
When the Michigan National Bank of Lansing was formed 
by consolidation it was our opinion that the bank could not 
retain upon consolidation branches of the respective con¬ 
solidating units that were acquired subsequent to 1927. 
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The basis for this position is the specific language of para¬ 
graph (b) of Section 5155, U.S.R.S. 

The establishment of a branch at any one of the locations 
where the authority for operation lapsed by consolidation, 
would have to be considered as a de novo branch and could 
not be authorized then or now under our interpretation 
of the Michigan Statutes. For instance, Saginaw is more 
than twentv-five miles distant from Lansing and vour bank 
could not establish a second branch there except by purchase 
of an existing bank. That part of the National Banking Law 
which refers to the place in which the bank is “situated” 
refers not to a branch office but to the parent bank itself. 
It will be seen, therefore that the branch recently approved 
for the Second National Bank of Saginaw would come under 
that part of the law which authorizes the establishment of 
“local” branches. A similar branch for your bank would 
have to be considered as an “outside” branch since it would 
be located beyond the limits of the place in which your 
parent bank is located. 

Very truly yours, 

(Signed) C. B. Upham, 
Deputy Comptroller of the Currency. 

36 Exhibit C 

[Filed Mar 22 1955] 

Michigan National Bank 
Lansing, Michigan 

September 6,1950 

Mr. R. B. McCandless 

Deputy Comptroller of the Currency 

Washington, D. C. 

Dear Mr. McCandless: 

On July 26 we had a conference in your office for the 
purpose of determining whether or not this bank could 
acquire the Lakeview State Bank, which was located in a 
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township just across the street from the city limits in 
Battle Creek. The shareholders of this bank had come to 
us and wished to sell the institution. 

We realize that under the existing State law in Michigan, 
which also governs the establishment of branches by na¬ 
tional banks, that we could not purchase the Lakeview State 
Bank and operate it as a branch where it was located. We 
believed, however, that were the office to be moved across 
the street and thus be located in the city of Battle Creek, 
it could be operated by us as a branch under the existing 
Michigan law. It was suggested that we contact the Attorney 
General’s office in Michigan and receive from them an 
opinion relative to the interpretation of this phase of the 
Michigan statutes. 

We discussed the matter with Mr. Maurice Eveland, 
Michigan State Banking Commissioner, and he in turn ini¬ 
tiated an informal discussion with the Attorney General, in 
which we subsequently participated. The Attorney General 
told us that he knew of no reason why he should make a 
ruling on a question involving the establishment of branches 
by a national bank, as we were a Federal corporation, and 
therefore the source of our corporate authority should thus 
rule on this matter for ourselves as a Federal chartered 
bank, and the problem was really not one to concern the 
Attorney General of Michigan. 

The Lakeview State Bank has since been sold to the 
Security National Bank of Battle Creek, and they are now 
operating it as one of their branch offices. Our specific 
request therefore, relative to that particular bank, is no 
longer of any importance. 

37 We are, however, confronted with a competitive 
situation in the City of Saginaw, and would like to 
obtain permission to reopen the branch office in the so-called 
West Side section of that city. 

Saginaw is now served by the Second National Bank and 
ourselves, and a statement of our relative size as of June 30 
is attached. The second National Bank has a main office, 
two established branches, and is in process of creating a 
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third branch office. We have, as you know, but one office, 
and were asked to close our West Side office at the time the 
Saginaw National Bank was consolidated with the Michigan 
National Bank on January 1, 1941. A continuation of this 
disparity in banking offices means that "we are unable to 
compete on an equal basis in serving the banking needs of 
the Saginaw community. 

A map of the city is attached, showing the location of our 
office and also the approximate site of the one we would like 
to reestablish. The map also shows the various locations 
utilized bv the Second National Bank. 

mi 

We believe that the order directing us to discontinue the 
West Side branch in Saginaw was an error, but at the time 
we did not feel it warranted becoming a matter of serious 
contention. Due to the development of branch banking in the 
cities where our offices are located, we would like to have this 
problem reexamined, as our conclusions generally are as 
follows: 

The Michigan Statute governing branch banks is, like sub¬ 
section (c) of the Federal statute, concerned with the estab¬ 
lishment of new branch banks in new locations, and branch 
offices in cities where the bank is already located. The only 
Michigan Statute dealing with branch banking reads as 
follows: 

“Sec. 23.762—Same; branches. Sec. 34. Any bank 
having a capital of at least $50,000.00 may, with the 
written approval of the commission, establish and oper¬ 
ate a branch or branches within a village or city other 
than that in which it was originally chartered: Pro - 
vided, That the village or city in which the parent 
bank has its principal office or, if not in said county, 
then within 25 miles of said parent bank or in a 
contiguous county at a point more than 25 miles 
from the parent bank, if such county has no bank: 
Provided further , That no such branch shall be es¬ 
tablished in a city or village in which a state or national 
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bank or branch thereof is then in operation: Provided 
further, That the commission shall not grant such 
approval unless the parent bank has capital and sur¬ 
plus in an amount at least equal to the aggregate mini¬ 
mum capital and surplus, respectively, required for the 
establishment of a bank in each of the various 
38 places where such bank and its branches are to 

be located and unless the commission is satisfied 
as to the sufficiency of the capital and surplus of the 
bank, the necessity for the establishment of such branch 
or branches, and the prospects of successful operation 
if established. 

“Any bank may, ivith the written approval of the com¬ 
mission establish and operate a branch or branches 
• within\ the limits of the city or village in which said 
bank is located: Provided , That the commission is 
satisfied as to the necessity for the establishment of 
such branch and the prospects of successful operation 
if established. No branch of any bank shall be moved 
from 1 location to another within the same city or 
village without the written approval of the commission.’’ 

The first paragraph of this statute provides only for the 
conditions under which a branch bank can be “established” 
outside the city limits of the city in which the bank was 
originally chartered. A careful reading of this paragraph 
shows that it has no application to the establishment of 
local branches within the limits of a city in which the bank 
is operating. After the general provision which permits a 
nevj branch to be established outside the city limits, there 
follow provisos cutting down the geographical area within 
which such branch may be “established”, and then further 
imposing a non-geographical limitation; in the second pro¬ 
viso, that no branch can be established in any other city 
or village except in a city or village in which no banking 
institution of any kind is in operation. Obviously this whole 
paragraph deals exclusively with new branch banks, as 
distinguished from banking offices already in operation, be- 
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cause otherwise the proviso that no branch can be estab¬ 
lished in a city in which a State or national bank is already 
operating would make the whole paragraph meaningless. 

The second paragraph of the Michigan statute quoted 
above, deals with the complementary situation of new 
branch offices being established within a city in which the 
bank seeking to establish them “is located .” Under the 
Michigan law, a State bank may thus, with requisite per¬ 
mission, establish branch offices, within any city in which 
it is located, and therefore a national bank can establish 
with like permission branch offices within any city in which 
it is located. It is significant to observe in this second para¬ 
graph that new branch offices may be established within a 
city in which the parent bank “is located”, as distinguished 
from the language in the first paragraph of the Michigan 
statute, to the effect that when a State bank seeks to estab¬ 
lish a new branch outside the limits of a city, the city 
referred to is the one in which the parent bank “has its 
principal office.” The difference in this language is clearly 
intentional. Thus, if a State bank is located in two or more 
cities, it can establish new branch offices within the city 
limits of each city in which it “is located”, but if the parent 
bank seeks to establish branches outside of any of these 
city limits, there are geographical limitations related to the 
principal office of the parent bank. 

39 It is therefore apparent that the restrictive Michi¬ 
gan statutes relating to branch banking are confined 
to restrictions on the opening of branches in new cities. 

In the event your office should grant permission to reopen 
the banking office on the west side of Saginaw, where ap¬ 
proximately 50% of the population of the city resides, we 
would then be in a position to test out by judicial action, 
if necessary, the legal soundness of our position. In the 
event the Banking Department or the Attorney General of 
Michigan believe the statute should be interpreted differ¬ 
ently than our own conclusions, they could bring some form 
of action and have the issue fully tested in the courts. We 
would welcome such procedure, and believe without ques- 
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tion that our position in this very important matter would 
be sustained. 

If you prefer, we would be very pleased to come to Wash¬ 
ington for further conference on this matter, which has 
become of vital importance to the bank. 

Very truly yours, 

(Signed) H. J. Stoddard, President. 

H JS :M 


40 Exhibit D 

[Filed Mar. 22, 1955] 

September 20, 1950 

Mr. H .J. Stoddard, President 
Michigan National Bank 
Lansing, Michigan 

Dear Mr. Stoddard: 

After reviewing your letter of September 6th in the 
light of our file in the matter, we must disagree with the 
conclusion that your bank was erroneously denied the right 
to continue the West Side Branch of the Saginaw National 
Bank, Saginaw, Michigan, incident to the consolidation of 
December 31, 1940. 

We adhere to the position taken then that your bank 
could not retain upon consolidation, branches of the respec¬ 
tive consolidating units if they were established subse¬ 
quent to February 25, 1927. The basis for this position is 
the specific language of 12 U.S.C. 36(b): 

“If a State bank is after February 25, 1927, con¬ 
verted into or consolidated with a national banking 
association, or if two or more national banking asso¬ 
ciations are consolidated, such converted or consoli¬ 
dated association may, with respect to any of such 
banks, retain and operate any of their branches which 
may have been in lawful operation by any bank on 
February 25, 1927.’ ’ 
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Since we cannot agree with your proposed construction 
of lavr—which is at variance with the long continued admin¬ 
istrative construction of it by this office—we must decline 
to reopen the case, especially in view of the period of years 
in which your bank has acquiesced in the position taken 
in 1940. 

Yours very truly, 

(Signed) J. L. Robertson, 
Deputy Comptroller of the Currency. 


41 Exhibit E 

[Filed Mar. 22,1955] 

Michigan National Bank 
Lansing, Michigan 

September 22, 1950 

Mr. J. L. Robertson 

Deputy Comptroller of the Currency 

Washington, D. C. 

Dear Mr. Robertson: 

Responsive to your letter of September 20 relative to 
our request of September 6 to open a new branch office in 
Saginaw, Michigan, it is evident that the legal position 
which we called to your attention was overlooked in the 
conclusions embodied in your reply. 

We agree with you that the basis of your position taken 
in 1940 is in full accord with the specific language of 12 
U.S.C. 36 (b), wffiich is as follows: 

“If a State bank is after February 25,1927, converted 
into or consolidated with a national banking asociation, 
or if two or more national banking associations are 
consolidated, such converted or consolidated associa¬ 
tion may, with respect to any of such banks, retain 
and operate any of their branches which may have 
been in lawful operation by any bank on February 25, 
1927.” 



34 


It is our position that Paragraph (b), Section 34 of the 
laws relating to banking in the State of Michigan, which 
reads as follows: 

“Any bank may, with the written approval of the 
commission, establish and operate a branch or branches 
within the limits of the city or village in which said bank 
is located . . 

gives your office the right to grant us additional branches 
in cities in which this bank is now located. 

The first paragraph of Section 34 refers to establishing 
branches outside the city in which the parent office is located, 
and in cities where there is no office of the bank. Therefore 
we could not, under Michigan law, establish new branches 
in cities where we have no present facilities, more than 25 
miles from our main office. 

42 The second paragraph refers only to the establish¬ 
ment of branches in cities “where the bank is 
located.’* We take the position that the Michigan National 
Bank is located in Saginaw as well as in Lansing, and 
therefore your office has the right to grant us permission 
to open a new branch in that city. 

Parenthetically, a few years ago the Federal Reserve 
Board held that we were a reserve city bank because we 
had an office in Grand Rapids, a reserve city. They forced 
us to maintain reserve city balances for all of our offices, 
a situation which cost us no less than a quarter of a million 
dollars of our earnings, until as a result of our pressure, 
Grand Rapids was removed from the reserve city classi¬ 
fication. We discovered during the course of that pro¬ 
ceeding that our bank was certainly “located” in Grand 
Rapids. 

We do not feel it is fair to this bank that a legal position 
taken by your counsel should deprive us of our day in court. 
The point which we are raising has been briefed very thor¬ 
oughly by the legal firm of Ballard, Jennings, Bishop and 
Fraser of this city, and also by Garey and Garey in New 
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York City. They tell us that inasmuch as we now have a 
banking office located in Saginaw, in their opinion under 
the Michigan law we could have additional branches in that 
city. 

Even though you may not agree with their conclusions, 
we should be granted the right to test out this matter in the 
courts, and if you give us permission to open an office in 
Saginaw, we surely would welcome the opportunity to 
defend any contrary attack made from any Michigan source. 

Very truly yours, 

(Signed) H. J. Stoddard, President. 

H JS :M 

43 Exhibit F 

[Filed Mar. 22, 1955] 

Oct. 6, 1950 

Mr. H. J. Stoddard, President 
Michigan National Bank, 

Lansing, Michigan 

Dear Mr. Stoddard: 

Replying to your letter of September 22nd and supple¬ 
menting our letter of September 20th, our position on the 
interpretation to be given Section 34 of the Michigan Finan¬ 
cial Institutions Act was stated during a meeting with the 
Comptroller’s staff here in Washington on July 26, 1950, 
attended by you and your counsel Eugene L. Carey, Esq. 
The following excerpt is quoted from a memorandum made 
immediately after the meeting: 

“The legal aspect of the case revolves around the 
construction of the Michigan statutes relating to branch 
banking by state banks. Mr. Garey and Mr. Stoddard 
believe that the second paragraph of Section 34 of the 
Michigan Financial Institutions Act authorizes a state 
bank, with the approval of the commissioner, to estab¬ 
lish a branch in any city where a bank already has a 
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branch. However this paragraph is also susceptible 
of the construction that it authorizes branches only 
in the city in which the main office of the applying bank 
is located. Mr. Stoddard explained that, although state 
banks had branches, he did not know of a case in which 
a state bank located in city A and already having a 
branch in city B had been granted another branch in 
city B under the provisions of the second paragraph 
of Section 34. Hence he conceded that there vrere no 
precedents for the construction now sought by him and 
his counsel. 

“I explained that this office would not undertake to 
construe an ambiguous provision of a state statute 
without the guidance of decided cases or the opinion 
of the Attorney General of the state. It was therefore 
suggested that they request the Superintendent of 
Banks of Michigan to obtain the opinion of the Attorney 
General of Michigan as to whether the Commissioner 
could authorize a state bank whose main office is located 
in city A with a branch located in city B to establish 
another branch in city B under the provisions of the 
above-mentioned paragraph. I told Mr. Garey that 
if he followed this procedure this office should be fur¬ 
nished with a copy of the letter to the Superintendent 
of Banks, a copy of the letter addressed by Super¬ 
intendent of Banks to the Attorney General, and a 
copy of the Attorney General’s opinion. 

“Mr. McCandless explained that if and when the 
legal difficulty is resolved in favor of the bank’s 
44 views, we would then consider the bank’s appli¬ 

cation for a branch if it was accompanied with 
definite proposals for strengthening the capital struc¬ 
ture of the bank.” 

Since this conversation took place we have concluded 
that we can not justify an interpretation of the word “lo¬ 
cated”, as used in the statute, which would make it refer 
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to a place where a branch of a bank is situated. Conse¬ 
quently, we cannot comply with your request. 

Yours very truly, 

(Signed) J. L. Robertson, 
Deputy Comptroller. 

45 Exhibit G 

[Filed Mar. 22, 1955] 

June 22,1953 

Mr. Ray M. Gidney 
Comptroller of the Currency 
Washington, D. C. 

Dear Mr. Gidney: 

We would greatly appreciate your office again reviewing 
the question we have raised as to the right of this bank to 
establish additional branches in the cities where our bank¬ 
ing offices are now located. 

You will note from the attached sheet that in the city 
of Flint, for example, which has a population in its metro¬ 
politan area of almost 300,000, that we have only one 
national banking office as against 17 offices for the three 
state banks coming into competition with us. In other 
words, for those individuals and corporations who wish to 
avail themselves of the services offered by a national bank, 
we are at a distinct disadvantage, and as time goes on this 
condition will become increasingly severe and restrictive. 

We firmly believe that the legal opinions given us by 
Garey and Garev of New York City and Butzel, Eaman, 
Long, Gust and Kennedy of Detroit, as w’ell as that more 
recently obtained from Hooker, Alley and Duncan, give us 
the legal right to establish branches in the cities where our 
bank is now located. We appreciate the matter may not 
finally be determined until acted upon by the Michigan 
courts in interpreting the laws relative to the establish¬ 
ment of branches by state banks in Michigan. However 
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when we faced this situation once before in the early part 
of 1941, at the time our bank was established we "won out 
by unanimous decision of the Michigan Supreme Court, 
and it is our sincere conviction that we would be upheld 
at this time. 

We therefore respectfully request that we be permitted 
a new branch office in the city of Saginaw, Michigan, in 
close proximity to the one which we closed in 1941. Should 
any opposition develop to the establishment of this branch 
on the part of the Michigan officials, the matter could be 
carried through the courts for judicial determination, and 
the worst that could happen is that we might possibly be 
forced to close the branch as a result of court decision. 
However we are willing to take that chance, in order to 
attempt to establish a ruling which we believe will be favor¬ 
able to us, and permit this bank in the years ahead to prop¬ 
erly serve the people of the Michigan communities in which 
we are now operating. 
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Very truly yours, 


President. 
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Exhibit G [continued] 


STATEMENT SHOWING OFFICES AND DEPOSITS 
OF MICHIGAN NATIONAL BANK AS COMPARED 
WITH COMPETITIVE BANKS IN SEVEN MICHI¬ 
GAN CITIES. 

Number Deposits 
City Banks Offices 12-31-52 


Battle Creek Michigan National Bank 2 

Security National Bank 6 


39,814,000 

32,752,000 


Flint 


8 72,566,000 


Michigan National Bank 1 
Citizens Commercial 
& Savings Bank 9 


30,908,000 

93,475,000 
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Genesee County Savings 
Bank 

Merchants and Mechanics 

5 

49,536,000 


Bank 

3 

18,693,000 



18 

192,612,000 

Grand Rapids 

Michigan National Bank 

1 

52,526,000 


Old Kent Bank 

15 

160,234,000 


Peoples National Bank 

6 

36,777,000 


Union Bank 

5 

35,560,000 


Central Bank 

1 

10,395,000 



28 

295,492,000 

Lansing 

Michigan National Bank 

3 

68,514,000 


American State Bank 

7 

39,191,000 


Bank of Lansing 

2 

30,095,000 


East Lansing State Bank 

1 

9,354,000 



13 

147,154,000 

Marshall 

Michigan National Bank 

1 

12,302,000 



1 

12,302,000 

Port Huron 

Michigan National Bank 

4 

40,152,000 


Peoples Savings Bank 

3 

13,487,000 



7 

53,639,000 

Saginaw 

Michigan National Bank 

1 

38,284,000 


Second National Bank 

4 

86,129,000 



5 

124,413,000 

Summary 

Michigan National Bank 

13 

282,500,000 


Other Competitive Banks 

67 

615,678,000 


80 898,178,000 


Total 
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47 Exhibit H 

[Filed Mar. 22, 1955] 

STATE OF MICHIGAN 
FRANK G. MILLARD, ATTORNEY GENERAL 

Banks and Banking : Branches of consolidated banks. 

1. The phrase “in which said bank is located” must be 
construed to mean the place where its main office is located. 

2. A previous right held by a bank to establish a branch 
does not continue in the institution with which the bank 
was consolidated and became a branch thereof, when Sec¬ 
tion 114 of the Michigan Financial Institutions Act was 
subsequently amended to restrict such consolidated institu¬ 
tions. 

Opinion Xo. 1714 December 14, 1953 

Mr. Herman G. Taylor 
Deputy Commissioner 
State Banking Department 
Lansing, Michigan 

Dear Sir: 

You have asked for my opinion construing Section 34 of 
the Michigan Financial Institutions Act pertaining to the 
following questions: 

“1. Can the phrase ‘in which said hank is located’ be 
construed to mean that only in the place where its main 
office is located can a branch or branches be established 
and operated or can this be construed as meaning that 
a branch or branches may be established and operated 
within the limits of every city or village in which the 
bank or a branch thereof may be presently located? 

“2. Would a previous right held by a bank to establish « 

a branch or branches within the limits of the city in 
which it was located continue in the institution with 
which this bank was consolidated with said bank becom¬ 
ing a branch thereof even though subsequent thereto 
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the law was amended to place branches resulting from 
consolidations subject to the restrictions of Section 
34?” 

Section 34 of the Michigan Financial Institutions Act, 
Act No. 341, Public Acts of 1937, as amended, Mich. 

48 Stat. Ann., §23.762, C.L. 1948, §487.34, provides: 

“Any bank having a capital of at least $50,000.00 may, 
with the written approval of the commission, establish 
and operate a branch or branches within a village or 
city other than that in which it was originally char¬ 
tered : Provided, That the village or city in which it is 
proposed to establish and operate a branch is located 
in the same county in which the parent bank has its 
principal office or, if not in said county, then within 25 
miles of said parent bank or in a contiguous county at 
a point more than 25 miles from the parent bank, if 
such county has no bank: Provided further, That no 
such branch shall be established in a city or village in 
which a state or national bank or branch thereof is 
then in operation: Provided further, That the commis¬ 
sion shall not grant such approval unless the parent 
bank has capital and surplus in an amount at least 
equal to the aggregate minimum capital and surplus, 
respectively, required for the establishment of a bank 
in each of the various places where such bank and its 
branches are to be located and unless the commission 
is satisfied as to the sufficiency of the capital and surplus 
of the bank, the necessity for the establishment of such 
branch or branches and the prospects of successful 
operation if established. 

Any bank may, with the written approval of the com¬ 
mission, establish and operate a branch or branches 
within the limits of the city or village in which said 
bank is located: Provided, That the commission is satis¬ 
fied as to the necessity for the establishment of such 
branch and the prospects of successful operation if 
established. No branch of any such bank shall be moved 
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from 1 location to another within the same city or 
village without the written approval of the commis¬ 
sion.” (Emphasis supplied). 

Section 34 of the original 1937 enactment of the Financial 
Institutions Act used the term “bank” synonymously with 
the term “parent bank” and the term “branch” or 
“branches” synonymously with the term “branch bank,” 
obviously intending to regard a branch as distinguished 
from the bank itself. It would follow, therefore, that the 
expression “bank is located” in the second paragraph of 
Section 34, contemplated a reference to the “parent bank” 
and not to the “branch bank.” 

46 The 1945 amendment to the Financial Institutions 
Act substituted the term “branch” for that of 
“branch bank” without indicating that the distinction be¬ 
tween the “parent bank” and the “branch bank” was no 
longer recognized. So, when the expression “bank is 
located” was used in the second paragraph of the 1945 
amendment, it was still intended to relate to the “parent 
bank,” i.e., the principal office of the bank. 

I am impressed that the Legislature in Section 34 intended 
to treat branches in a city or village other than where the 
parent bank’s principal office is located in a different man¬ 
ner than branches in a city or village where its principal 
office is located; the first paragraph of the section being 
devoted exclusively to the former and the second paragraph 
to the latter. 

This construction of the statute seems to me to be sub¬ 
stantiated by other sections of the act. In Section 21 refer¬ 
ence is made to the “county in which the institution is 
located,” indicating that only one such county is intended 
and, therefore, eliminating the possibility that a branch 
established in another county (which is possible under the 
provisions of Section 34) could be regarded as giving the 
bank a location in that other county. A similar reference 
supporting the same conclusion is found in Section 27. Even 
more significant is the provision in paragraph Second of 
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Section 28, requiring that the articles of incorporation shall 
specify “The county and city or village where such bank 
is to be located * * V’ (This last provision would seem to 
have added significance in another respect in that it has 
always been the practice merely to specify in the articles 
the location of the principal office of a bank and not 

47 to amend the articles to reflect the establishment of 
branches in other cities or villages). Furthermore, in 

Section 39, where a provision is made for the amendment of 
the bank’s articles to provide for a change in the place where 
its operation is carried on to any other place within the 
state, and the bank in its new location must meet the require¬ 
ments for establishment in that location, it is clear that 
only one such place and, hence, only one location is con¬ 
templated. A similar conclusion is indicated by Sections 42 
and 67 where the term “located” is used. Also, in Sec. 104, 
it is provided that a copy of the consolidating agreement of 
consolidating banks shall be filed in “the county in which 
such consolidated institution is located.” 

In the New York case of Raiola v. Los Angeles First 
National Trust and Savings Bank, 233 N.Y.S. 301, 304, 133 
Misc. 630, the court held that under 12 U.S.C.A., Sec. 94, 
providing that actions against national banks may be had 
in any district court of the United States within the district 
in which the bank may be established, or in the state court 
in the county or city in which the bank is located having 
jurisdiction in similar cases, action against a national bank 
must be brought in the place where its bank is “located,” 
which is the place specified in its organization certificate. 

In answer to your first question, I am of the opinion that 
the phrase “in which said bank is located,” must be con¬ 
strued to mean only in the place where its main office is 
located and cannot be extended to mean the limits of every 
city or village in which the bank or a branch thereof may 
be presently located. 

48 Section 104 of the Financial Institutions Act, Mich. 
Stat. Ann., §23.857, C.L. 1948, §487.104, provides that 

“any 2 or more banks located within this state may, with 
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the approval of the commission, consolidate into a single 
bank which may be any 1 of said consolidating banks.’’ 

Section 105 of the Financial Institutions Act, Mich. Stat. 
Ann., §23.858, C.L. 1948, §487.105, provides for the continua¬ 
tion of corporate entities pertaining to trust, representative 
or fiduciary relationships of each consolidated corporation 
at the time of consolidation. Attorney General v. Michigan 
National Bank, 29S Mich. 417. However, it was not the 
intention of the Legislature that this privilege be extended 
to the establishment of branches beyond the limitations of 
Section 34. Arguendo, if it was such legislative intent at the 
time that Section 105 was originally enacted, such has been 
changed by the 1945 amendment to Section 114, which added 
the following language: 

“Subject to the requirements, restrictions and limita¬ 
tions of section 34 of this act, any consolidated bank 
resulting from the consolidation of 2 or more state 
banks or any 1 or more banks or trust companies, as 
provided for in section 104 of this act, and any state 
bank or national banking association which purchases 
the assets of a state bank, as provided for in section 
112 of this act, may, with the written permission of the 
commission, establish and operate as a branch or 
branches the consolidating trust company, bank or 
banks or anv bank which sells its assets to another 

mt 

state bank or national banking association, as provided 
in Section 112 of this act.” (Emphasis supplied). 

Nor is there any indication in Section 34 that any excep¬ 
tion to the restrictions therein provided is intended with 
respect to a consolidated institution. Any argument that 
because the provisions of Section 34 were not applicable to 
existing branches of the consolidated institutions at 
49 the time of the consolidation, its provisions could not 
thereafter be made applicable with respect to the 
subsequent establishment of branches, is defeated by refer¬ 
ence to Section 288 of the act and Article XII, Sec. 1 of the 
Michigan Constitution. 
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Section 288 of the act renders the powers and privileges 
conferred upon any financial institution subject to abridg¬ 
ment or modification in order to conform to the provisions 
of the act and such amendments that may be made thereto. 
Article XII, Sec. 1 of the Michigan Constitution provides: 

“* * # All laws heretofore or hereafter passed by the 
legislature for the formation of, or conferring rights, 
privileges or franchises upon corporations and all 
rights, privileges or franchises conferred by such laws 
may be amended, altered, repealed or abrogated.” 

I am therefore of the opinion that your second question 
should be answered in the negative. 

Yours very truly, 

Frank G. Millard, 

Attorney General. 

MMM :hb 
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[Filed Mar. 22, 1955] 

January 5, 1954 

Mr. H. J. Stoddard, President, 

Michigan National Bank, 

Lansing, Michigan. 

Dear Mr. Stoddard: 

Reference is made to the application of your bank to 
establish a second branch at Saginaw, Michigan, w T hich has 
been the subject of correspondence with your bank and con¬ 
ferences with the bank’s representatives. 

As you know we requested the Michigan State Banking 
Commissioner to obtain an opinion of the Attorney General 
of Michigan as to the proper construction of the state statute 
involved. We have now received this opinion and a copy is 
enclosed for your convenience. 
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You will note that under Michigan law, as interpreted by 
the Michigan Attorney General, the establishment of the 
proposed branch would not be legally permissible. As you 
know the legality of the establishment of outside branches 
by national banks is by Federal law made dependent upon 
state law, and therefore, in view of the Attorney General’s 
opinion, I feel that I am precluded from giving further 
consideration to your application to establish a second 
branch at Saginaw, Michigan. 

Very truly yours, 

(Signed) R. M. Gidney, 
Comptroller of the Currency. 

Enclosure: OAG No. 1714; December 14, 1953. 
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OP. 722 
March 10, 1954 

[Filed Mar 22 1955 Harry M. Hull, Clerk] 

To: Comptroller of the Currency 

From: General Counsel 

Your memorandum of January 22, 1954 advises me that 
the Michigan National Bank of Lansing, Michigan, which 
has at this time one branch at Saginaw within that state, 
has applied to you for permission to establish a second 
branch there. Relevant language in 12 TT.S.C. (1952 ed.) 
36(c) (2) authorizes a national bank to establish and operate 
a branch or branches where, under certain circumstances, a 
similarly situated state bank could do so. Your memoran¬ 
dum advises me that: 

“The applicable Michigan statute [<$ 34 of the Michigan 
Financial Institutions Act, as amended (Mich. Stat. 
Ann., § 23.762)] provides in part that any bank may 
establish branches within the city or village ‘in which 
said bank is located.’ It is the contention of the bank 
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that since it has a branch in Saginaw, it is ‘located 7 in 
Saginaw for the purposes of this statute. 77 

You have asked my opinion upon this contention. 

At the time of the consolidation in 1940 of banks in 
Lansing, Saginaw and elsewhere in Michigan (which gave 
authority for the present structure, including the parent 
bank in Lansing and the Saginaw branch) your office de¬ 
termined that the branch of the Saginaw consolidating bank 
could not be retained; and the Michigan National Bank 
acquiesced. In 1946 the Michigan National Bank made a 
request to establish a branch in Saginaw and, it would 
appear, in Grand Rapids. The request was denied in a 
letter signed by a deputy comptroller. It was renewed in 
1950; and a letter of Mr. H. J. Stoddard, President of the 
bank, made among other the following arguments: “We do 
not feel it is fair to this bank that a legal position taken by 
your counsel should deprive us of our day in court. 77 Again 
the request was denied by your office. So far as the file in¬ 
forms, the present request to open a new branch in Sagi¬ 
naw dates from a letter of June 22, 1953, which contained 
this passage: 

“We therefore respectfully request that we be per¬ 
mitted a new branch office in the city of Saginaw, Mich¬ 
igan, in close proximity to the one which we closed in 
1941. Should any opposition develop to the estab¬ 
lishment of this branch on the part of the 
55 Michigan officials, the matter could be carried 

through the courts for judicial determination, 
and the worst that could happen is that we might pos¬ 
sibly be forced to close the branch as a result of court 
decision. 77 

More recently the matter has been argued personally 
with you, and there have been presented to me written argu¬ 
ments provided by three law firms, all of which have been 
considered. 





The Michigan statute, controlling in this case, reads as 
follows in the Michigan Statutes Annotated: 

“Sec. 34. Any bank having a capital of at least 
$50,000.00 may, with the written approval of the com¬ 
mission, establish and operate a branch or branches 
within a village or city other than that in which it was 
originally chartered: Provided, That the village or 
city in which it is proposed to establish and operate a 
branch is located in the same county in which the parent 
bank has its principal office or, if not in said county, 
then within 25 miles of said parent bank or in a con¬ 
tiguous county at a point more than 25 miles from the 
parent, bank, if such county has no bank: Provided 
further, That no such branch shall be established in a 
city or village in which a state or national bank or 
branch thereof is then in operation: Provided further, 
That the commission shall not grant such approval un¬ 
less the parent bank has capital and surplus in an 
amount at least equal to the aggregate minimum capital 
and surplus, respectively, required for the establish¬ 
ment of a bank in each of the various places where such 
bank and its branches are to be located and unless the 
commission is satisfied as to the sufficiency of the cap¬ 
ital and surplus of the bank, the necessity for the 
establishment of such branch or branches and the pros¬ 
pects of successful operation if established. 

“Any bank may, with the written approval of the 
commission, establish and operate a branch or branches 
within the limits of the city or village in which 
56 said bank is located: Provided, That the commis¬ 

sion is satisfied as to the necessity for the estab¬ 
lishment of such branch and the prospects of successful 
operation if established. No branch of any such bank 
shall be moved from 1 location to another within the 
same city or village without the written approval of 
the commission. ” 
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Correspondence in the file that you sent me indicates 
that in 1950 the Comptroller’s office advised Mr. Stoddard 
and counsel that, since there was an absence of Michigan 
judicial decisions, they might appropriately “request the 
Superintendent of Banks of Michigan to obtain the opinion 
of the Attorney General of Michigan” 1 upon the meaning 
of § 34. It would appear that this course was followed; and 
you have provided me with a copy of the opinion thus se¬ 
cured, rendered to Deputy Commissioner Taylor, State 
Banking Department, December 14, 1953. In that opinion 
the Attorney General concludes: 

“ # * * I am of the opinion that the phrase ‘in which 
said bank is located,’ must be construed to mean only 
in the place where its main office is located and cannot 
be extended to mean the limits of every city or village 
in which the bank or a branch thereof may be presently 
located.” 

The present contention of the Michigan National Bank is 
that this rejection of their above-described position is error, 
and that you are not bound by it. 

Before considering this contention, we may summarize 
other considerations in this case. Section 36 (c)(2) of Title 
12 refers, not to the place where a bank is “located” but to 
the place where it is “situated.” That word has long been 
treated by vour office as referring to the parent bank. 2 
57 Section 34 of the Michigan statute is conceded 

by the bank to have been, for present purposes, in 
the same form since the 1940 consolidation. 3 Therefore the 

1 See letter of Deputy Comptroller Robertson to Mr. Stoddard, Oct. 4, 1950. 

2 In a letter in the transmitted file Deputy Comptroller TTpham advised Mr. 
Stoddard, July 18, 1946: 

“That part of the National Banking Law which refers to the place in 
which the bank is ‘ situated ’ refers not to a branch office but to the parent 
bank itself.” 

3 See pp. 1 and 3 of the brief of Butzel, Eaman, Long, Gust and Kennedy, 
Oct. 1, 1952. 


bank acquiesced in 1940 in the position it now contests. 
And your office has consistently maintained that position 
since 1940 and in the face of contrary claims by the Michi¬ 
gan National Bank in 1946 and 1950, as well as more re¬ 
cently. These facts are in themselves impressive as admin¬ 
istrative practice. 

The foregoing facts might not be sufficient to maintain a 
position which was found to be “clearly wrong.” 4 But 
where the case, like the present one, also turns upon a 
state statute, and the only official interpretation thereof by 
the state is an opinion of its Attorney General 5 which 
reinforces the position long maintained by your office, then 
it is difficult to imagine a situation in which the General 
Counsel would feel impelled to characterize your position 
as “clearly wrong.” 

58 In any event, this is not such a case, since an 

examination of § 34, the briefs of counsel, and the 

4 See opinion of the General Counsel to the Comptroller of the Currency, 
Feb. 27, 1946, p. 13. 

5 If the Attorney General’s opinion upon the statute of his state stood alone, 
it would be entitled to weight—perhaps even great weight. Terry v. Larson, 
Collector of Internal Revenue (C.C.A. 5th 1939) 104 F. 2d 728 involved an 
attempt to enjoin a collector of internal revenue from cancelling plaintiff’s 
registration to dispense narcotic drugs. The federal statute gave the right to 
“physicians * * • and other practitioners, lawfully entitled to distribute, dis¬ 
pense * * *” drugs. (See the same language in the present Code, 26 U.S.C. 
3220.) The Attorney General of Florida had ruled that plaintiffs, “naturo¬ 
pathic physicians,” were not authorized to dispense drugs. The lower court 
had followed the rule that state law controlled, had examined state law, and 
refused the injunction. 25 F. Supp. 728. The circuit court of appeals affirmed, 
saying, 104 F. 2d 730. 

* ‘ The opinion of the Attorney General, while not binding on the courts, is 
entitled to weight in construing the Florida statutes.” 

In a similar case in the State of Michigan, the district court observed that the 
Attorney General’s opinion that under the State act chiropodists were not 
qualified as physicians to distribute drugs was entitled to ‘ ‘ great weight, ’ ’ but 
nevertheless held that complainants were entitled to be registered. Fowler v. 
Kavanagh, Collector of Internal Revenue (E.D. Mich., 1944) 63 F. Supp. 167. 
The circuit court of appeals reversed this decree, pointing to a provision of 
state law that the district court had overlooked. 146 F. 2d 961. 
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transmitted correspondence indicates to me that the Attor¬ 
ney General is correct in his reading of the Michigan stat¬ 
ute. For example, it is difficult to believe that a state 
legislature, intending to refer both to a bank’s principal 
office and to its branch operating in a different city, would 
adopt this language: “within the limits of the city or vil¬ 
lage in which said bank is located * # (Underscoring 
supplied) Yet such is the effect of the bank’s contention. 

Further, in the brief of Garev & Garev, submitted for the 
bank, this argument appears at pages 2 and 3: 

“In enacting Sec. 34 of the Michigan Financial Institu¬ 
tions Act, the Legislature must be deemed to have 
chosen its words with care. In prescribing the precise 
geographical limits for the establishment of branch 
banks in counties outside the PARENT bank’s DOMI¬ 
CILE, the lawmakers have in the first paragraph used 
the identifying phrase ‘ITS PRINCIPAL OFFICE’ 
but in speaking of the place in the second paragraph 
where the bank is ‘LOCATED’ neither these nor simi¬ 
lar qualifying words appear. If the legislature of the 
State of Michigan had intended to limit branches to an 
area measured by its relationship to its PRINCIPAL 
OFFICE regardless of where the bank might be LO¬ 
CATED, the legislature would have carried the specific 
language ‘PRINCIPAL OFFICE’ which appears in the 
first paragraph from that paragraph to the later para¬ 
graph. It has not done so. The Legislature has not 
said, for example, that branches may be established and 
operated in the city or village WHERE THE PRIN¬ 
CIPAL OFFICE of the bank IS ESTABLISHED OR 
LOCATED. The insertion of the phrase ‘PRINCIPAL 
OFFICE’ in the first paragraph of Section 34 and its 
absence in the succeeding paragraph is sufficiently sin¬ 
gular to preclude its inclusion by implication in the 
part where omitted. (United States v. Atchison, T. & 
S.F. By. Co. 220 U.S. 37 .44 (1910).” 
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To the same effect is page 4 of the brief of Butzel, Eaman, 
Long, Gust and Kennedy, October 1,1952. But the language 
of the legislature seems to me no more than the ordinary 
practice of first stating a full and adequate description of 
a thing, and subsequently describing the same thing with a 
briefer reference. And you will note that the attorneys’ 
argument ignores the fact that in the very section which 
they consider, the legislature in the first paragraph used 
not only the phrase, “in which the parent bank has its 
principal office,” but also the phrase, “in which it was 
originally chartered * # *”—different phrases for the same 
location. 

59 There remains only the necessity to refer to Mil¬ 
lard, Atty . Gen. v. National Bank of Detroit, 61 N.W. 
2d 804, decided December 29, 1953 and relied on by the bank 
and its counsel. A letter dated January 22, 1954 from Mr. 
James B. Alley, of Hooker, Alley & Duncan, New York City, 
states that in the light of this Michigan case the Attorney 
General’s opinion “is clearly not binding on the Comp¬ 
troller if he should feel that the opinion does not correctly 
interpret the Michigan Statute.” But the cited case stands 
merely for the proposition that when the establishment and 
operation of a branch of a national bank is attacked in a 
state court in a quo warranto proceeding, “The suit being 
for enforcement of Federal law against a federally created 
corporation, this court is without jurisdiction in the prem¬ 
ises.” Now I do not see how this supports either the earlier 
position of the bank that it is entitled to a judicial determi¬ 
nation of the propriety of the establishment of the desired 
branch, or its last position, quoted just above. And I might 
incidentally point out that Mr. Alley’s interpretation of the 
decision would be equally applicable to a case, if such 
should arise, in which the Comptroller would be asked to 
ignore a construction of § 34 by the Supreme Court of 
Michigan itself. 

On the whole I do not entertain any serious doubts that 
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the action of your office in rejecting the application of the 
Michigan National Bank has been, and is, correct. 

(Signed) Elbert P. Tuttle 
General Counsel 


60 Exhibit E 

[Filed Mar 22 1955] 

#7 Wright 

JUL 14 1954 

Mr. Howard J. Stoddard, President 
Michigan National Bank 
Lansing, Michigan 

Dear Mr. Stoddard: 

We have given careful consideration to the several com¬ 
munications from you relative to the establishment of an¬ 
other branch in Saginaw, and to the further request that 
we indicate that we would be willing to authorize the estab¬ 
lishment of another branch in Saginaw if that were per¬ 
missible under the National Bank Act and the laws of the 
State of Michigan. 

The pertinent portion of the Michigan statute, Section 34 
of the Financial Institutions Act, upon which you rely reads 
as follows: 

“Any bank may, with the written approval of the com¬ 
mission, establish and operate a branch or branches 
within the limits of the city or village in which said 
bank is located: # * *” 

It is your position and that of your counsel that the proper 
meaning of the words “in which said bank is located” is “in 
which said bank or any branch thereof is located”. How¬ 
ever this matter was submitted by the State Banking Com¬ 
missioner of Michigan to the Attorney General, who ren¬ 
dered an opinion to the effect that the above-quoted words 
refer to where the main office of the bank is located. This 
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construction of the statute is concurred in by our counsel 
and the General Counsel for the Treasury Department. 

It is the clear intention of the Congress, as expressed in 
the National Bank Act, that national banks shall establish 
branches— 

“(1) Within the limits of the city, town or village in 
which said association is situated, if such establishment 
and operation are at the time expressly author- 
61 ized to State banks by the law of the State in 

question; and (2) at any point within the State in 
which said association is situated, if such establishment 
and operation are at the time authorized to State banks 
by the statute law of the State in question by language 
specifically granting such authority affirmatively and 
not merely by implication or recognition, and subject 
to the restrictions as to location imposed by the law of 
the State on State banks.” 

In view of the agreement of our counsel and the General 
Counsel for the Treasury Department with the opinion 
rendered by the Attorney General of the State of Michigan, 
we cannot approve the establishment of a second branch of 
the Michigan National Bank in Saginaw, nor do we think 
it appropriate that we should indicate that we would ap¬ 
prove such a branch in Saginaw if a declaratory judgment 
were obtained in a Federal court which would result in a 
different interpretation of the statute than that expressed 
by the Attorney General of the State of Michigan. 

Sincerely yours, 

/s / R. M. Gidney 
Rav M. Gidney 
Comptroller of the Currency 
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62 Affidavit 

[Filed Mar 22 1955] 

City of Washington, District of Columbia— ss: 

I, Ray M. Gidney, being first duly sworn, do depose and 
say: 

I am the Comptroller of the Currency of the United 
States, duly appointed, qualified and acting as said officer. 

The office of the Comptroller of the Currency has from 
time to time had occasion to interpret section 34 of the 
Michigan Financial Institutions Act, Act 341 of the Public 
Acts of 1937, as amended (relating to the establishment of 
branches by Michigan banks). In Paragraph One of section 
34 there occurs this language: “Provided further, That no 
such branch shall be established in a city or village in which 
a state or national bank or branch thereof is then in oper¬ 
ation # # V’ This office does not regard this language 
prohibiting the establishment of an additional branch or 
branches when the applicant has already a branch or 
branches in the city or village in question. On the contrary, 
in interpreting and applying section 34, as is required by 
12 U.S.C. 36, this office on more than one occasion has 
authorized the establishment of an additional branch or 
branches of an applicant national bank in a city or 

63 village in which a branch or branches of that national 
bank were already in operation; and such additional 

branches have been established and are in operation. 

The position taken by this office is in accord with that 
taken by the State Banking Department of Michigan, and 
there is attached hereto as Exhibit A a letter dated March 
3, 1955, addressed by Maurice C. Eveland, Commissioner, 
State Banking Department of Michigan, to Deputy Comp- 


troller of the Currency W. M. Taylor, which indicates that 
this is so. 

(Signed) R. M. Gidney 

Comptroller of the Currency 

Subscribed and sworn to this 16th day of March, 1955. 

(Signed) R. L. Miller 

Notary Public, District of Columbia 

My Commission Expires Dec. 14, 1957 

64 Exhibit A 

State Banking Department 

OF MICHIGAN 

G. Mennen Williams Maurice C. Eveland 

Governor Commissioner 

March 3,1955 

Mr. W. M. Taylor 

Deputy Comptroller of the Currency 
Washington, D. C. 

Dear Mr. Taylor: 

This is in regard to telephonic conversation had on March 
first with my deputy, Herman G. Taylor, wherein the poli¬ 
cies of this Department in regard to the establishment of 
branches of state-chartered banks were discussed. 

Section 34 of the Michigan Financial Institutions Act, 
Act 341 of the Public Acts of 1937, as amended, governs the 
establishment of branches of state-chartered banks and pro¬ 
vides as follows: 

“Any bank having a capital of at least $50,000.00 may, 
with the written approval of the commission, establish 
and operate a branch or branches within a village or 
city other than that in which it was originally char¬ 
tered : Provided. That the village or city in which it is 
proposed to establish and operate a branch is located 
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in the same county in which the parent bank has its 
principal office or, if not in said county, then within 25 
miles of said parent bank or in a contiguous county at 
a point more than 25 miles from the parent bank, if 
such county has no bank: Provided further, That no 
such branch shall be established in a city or village in 
which a state or national bank or branch thereof is 
then in operation: Provided further, That the com¬ 
mission shall not grant such " approval unless the 
parent bank has capital and surplus in an amount at 
least equal to the aggregate minimum capital and sur¬ 
plus, respectively, required for the establishment of a 
bank in each of the various places where such bank and 
its branches are to be located and unless the commis¬ 
sion is satisfied as to the sufficiency of the capital and 
surplus of the bank, the necessity for the establishment 
of such branch or branches and the prospects of suc¬ 
cessful operation if established. 

“Any bank may, with the written approval of the com¬ 
mission, establish and operate a branch or 
65 branches within the limits of the city or village in 

which said bank is located: Provided, That tjje 
commission is satisfied as to the necessity for the 
establishment of such branch and the prospects of 
successful operation if established. No branch of any 
such bank shall be moved from 1 location to another 
within the same city or village without the written 
approval of the commission.” 

In administering the above-quoted provisions of law, this 
office has adhered to the following interpretations: 

1. The place (community) where a bank is “located” 
is construed to mean the city or village in which its 
main office is located, and does not include any other 
city or village in which a branch or branches of the 
bank may be located. The main office of a bank is 
construed to be the “parent” bank for the purpose 
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of determining whether the establishment of a 
branch may be authorized. 

2. In no instance has this Commission authorized the 
establishment of a branch, which was otherwise 
qualified for establishment, unless: 

a. The proposed branch was to be established and 
operated within the same limits of the city or 
village (incorporated or unincorporated) where 
the parent bank was located; or 

b. If the proposed branch was to be established and 
operated in a city or village (incorporated or 
unincorporated) other than that in which the 
parent bank was located, the village or city in 
which the proposed branch was located was in 
the same county in which the parent bank had 
its principal office, or if not in said county, then 
within 25 miles of the parent bank or in a con¬ 
tiguous county at a point more than 25 miles 
from the parent bank, if such county had no 
bank. Furthermore, the establishment of a 
branch has not been authorized in a citv or vil- 
lage in which a state or national bank or branch 
thereof was then established and in operation. 
In the situation where a parent bank has estab¬ 
lished a branch in a city or village where no other 
unit bank or branch of any other bank is located, 
such parent bank may establish further branches 
in that same city or village if such branches are 
otherwise qualified for establishment. However, 
in event a unit bank is established and placed in 
operation in the concerned city or village, any 
institution having its principal office outside 
such city or village is immediately precluded 
from establishing and operating any additional 
branches therein. 
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66 I trust that the foregoing will serve to explain our 
interpretation of Section 34 of the Michigan Finan¬ 
cial Institutions Act and cover the points of your particular 


concern. 


Very truly yours, 
(Signed) Maurice C. Eveland 
Commissioner 


67 Affidavit 

[Filed Mar. 22, 1955] 

City of Washington, District of Columbia —ss: 

I, Maurice M. Moule, being first duly sworn, do depose 
and say: 

I am an Assistant Attorney General of the State of Michi¬ 
gan assigned to the State Banking Department and in that 
capacity I am familiar with the development of the branch 
banking pattern for state banks within the State of 
Michigan. 

Prior to 1933 there was no statutory provision in Michi¬ 
gan either authorizing or prohibiting branches of state 
banks but in actual practice state banks for many years 
had established and were operating branches within the 
same city or village as that of their principal office and 
deponent is informed and believes that no bank had estab¬ 
lished or operated a branch outside the city or village of its 
principal office. 

By Public Act No. 114 of 1933 the General Banking Act 
of Michigan was amended by adding a new paragraph 8a 
to Section 4 reading as follows: 

“Branches. 

Eighth a, No Bank, heretofore licensed to carry on a 
commercial and/or savings banking business, may here¬ 
after establish and maintain branches within any incor¬ 
porated or unincorporated village, nor within any city, 
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other than the incorporated or unincorporated 
68 village or city in which it was originally licensed 

or chartered for the purpose of carrying on a 
commercial and/or savings banking business unless 
authorized by the written order of the commissioner 
of the banking department of the state of Michigan; 
And, provided. That no bank shall be so authorized 
by the said banking commissioner unless said bank has 
a capital and surplus of an amount sufficient under the 
requirements of section one of this act to transact its 
business and maintain offices in the larger of any city in 
which such branches or its principal office may be 
established.’ ’ 

This legislative provision related solely to the establish¬ 
ment and operation of branches in a city or village other 
than that in which the parent bank was originally chartered 
and by inference served to confirm the pattern which had 
already been adopted of permitting the establishment and 
operation of branches in the same city or village as that of 
the principal office. 

In 1937 the Banking Laws of Michigan were codified in 
the so-called Michigan Financial Institutions Act (Public 
Act No. 341). When introduced (Senate Bill No. 2, section 
34 read as follows: 

“Sec. 34. Same; branches. Any bank having a capital 
of at least fifty thousand dollars may establish and 
maintain branches within any village or city other than 
that in which it was originally chartered upon obtain¬ 
ing permission in writing from the commission. The 
commission shall not grant such permission unless the 
bank has capital and surplus in an amount at least equal 
to the aggregate minimum capital and surplus, respec¬ 
tively, required for the establishment of a bank in each 
of the various places where such bank and its branches 
are to be located and unless tbe commission is satisfied 
as to the sufficiency of the capital and surplus of the 
bank, the necessity for the establishment of such a 
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branch and the prospects of successful operation if 
established. 

“Any bank may, with the approval of the commis¬ 
sion, establish and operate a branch or branches within 
the limits of the city or village in which said bank is 
located. No branch or branches of any such bank shall 
be moved from one location to another within the same 
city or village without first obtaining the consent and 
approval of the commission. The commission shall not 
grant such permission unless it is satisfied as to the 
necessity for the establishment of such a branch and 
the prospects of successful operation if established. ’ * 

The Commission which prepared this measure stated that 
Section 34 was designed to strengthen the capital require¬ 
ments and discretionary power of the Banking Commis¬ 
sioner. Neither the provisions of Section 34 as originally 
drafted, nor the 1933 amendment above quoted con- 
69 tained any provision which w'onld have prohibited 
statewide branch banking in Michigan. 

While this measure was in Committee in the Senate the 
first paragraph of section 34 was amended by changing the 
period at the end of the paragraph to a colon and adding 
the following: 

“Provided, however, That such permission may be 
granted for the establishment of such branch bank only 
if such branch is to be within the same county as the 
parent bank or within twenty-fiv.e miles of the principal 
office of said parent bank. Such permission shall not be 
granted if the esablishment of such branch would result 
in more than one bank or branch bank to each three 
thousand population in the city or township where such 
branch is proposed to be located. 

The House Committee revised the changes which had been 
made in the Senate so as to read as follows: 

“Provided, however, That in such cases where the 
parent bank has its principal office in a city having a 
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population of seventy-five thousand or over according 
to the last federal census, such permission may be 
granted for the establishment of a branch bank only 
if such branch is to be within the same county as said 
parent bank or within twenty-five miles of the principal 
office of said parent bank: Provided further, That no 
branch bank shall be established in a city or village in 
which a bank is in operation. Such permission shall not 
be granted if the establishment of such branch would 
result in more than one bank or branch bank to each 
three thousand population in the city or township where 
such branch is proposed to be located.” 

The Senate concurred in the House revision and section 34 
was passed as so revised. 

In 1941 there was introduced in the Senate (Senate Bill 
No. 1) a measure designed to amend section 34 in substan¬ 
tially the same manner as it was ultimately amended in 
1945 as hereinafter set forth. While this measure was 
passed by both houses of legislature it was vetoed by the 
Governor and did not become law. 

In 1943 this same measure was again introduced in the 
Legislature (Senate Bill No. 73) but was never reported 
out of Committee. 

In 1945 section 34 was amended (Public Act No. 73) 
in the form in which it still stands, which is set forth in 
paragraph 9 of the Plaintiff’s Complaint in the above en¬ 
titled cause. 

70 WTiile the 1945 Act was under consideration in the 
House several amendments to section 34 were offered 
from the Floor, among which were the following: 

2. Amend section 34, line 20, after the word 
“BRANCH” by striking out the balance of line 20, all 
of lines 21, 22, 23, 24, 25, 26, 27 and 28 and inserting in 
lieu thereof the words “HAS A POPULATION OF 
50,000 OR MORE AS SHOWN BY THE LAST 
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STATE OR FEDERAL CENSUS: PROVIDED FUR¬ 
THER THAT NO SUCH BRANCH OR BRANCHES 
SHALL BE ESTABLISHED IN A VILLAGE OR 
CITY IN WHICH A BANK OR BRANCH BANK IS 
THEN, IN OPERATION UNLESS THROUGH THE 
PURCHASE OF OR CONSOLIDATION WITH AN 
EXISTING BANK OR TRUST COMPANY AND ITS 
BRANCHES.” 

3. Amend section 34, line 20, after the word 
“BRANCH” by striking out the balance of the line 
and all of lines 21, 22, 23, 24, 25, 26 and 27 and to and 
including the word “operation” in line 28, and insert¬ 
ing in lieu thereof the words “HAS A POPULATION 
OF 75,000 OR MORE AS SHOWN BY THE LAST 
STATE OR FEDERAL CENSUS: PROVIDED FUR¬ 
THER, THAT NO SUCH BRANCH OR BRANCHES 
SHALL BE ESTABLISHED IN A VILLAGE OR 
CITY IN WHICH A BANK OR BRANCH BANK IS 
THEN IN OPERATION UNLESS THROUGH THE 
PURCHASE OF OR CONSOLIDATION WITH AN 
EXISTING BANK OR TRUST COMPANY AND ITS 
BRANCHES.” 

Neither of these nor any of the other amendments offered 
were adopted. 

Section 114 of Senate Bill No. 2 (which was ultimately 
enacted as a part of Public Act No. 341) as originally intro¬ 
duced contained no provision relating to branches of con¬ 
solidated banks after its passage in the Senate and while 
in the House Committee it was amended by adding the fol¬ 
lowing paragraph: 

“notwithstanding the provisions of any law to the 
contrary, any consolidated bank resulting from the con¬ 
solidation of two or more state banks or any one or 
more banks or trust companies, as provided for in sec- 







tion one hundred four of this act, and any state bank or 
national banking association which purchases the assets 
of a state bank, as provided for in section one hundred 
twelve of this act, may, with the written permission of 
the commission, establish and operate as a branch or 
branches the consolidating bank or banks or any bank 
which sells its assets to another state bank or national 
banking association, as provided in section one hundred 
twelve of this act: Provided, however, That the com¬ 
mission shall not grant such permission unless the un¬ 
impaired capital of the consolidated or purchasing 
bank or association is at least fifty thousand dollars, 
and the capital and surplus of such bank or association 
is in an amount at least equal to the aggregate minimum 
capital and surplus, respectively, required for the 
establishment of a bank in each of the various places 
where such bank or association and its branch or 
branches are to be located, and the commission is satis¬ 
fied as to the sufficiency of the capital and surplus of 
such bank or association, and the necessity for the es- 
tablishment of such a branch or branches, and the pros¬ 
pects of successful operation if established.” 

71 The amendments proposed in 1941 (Senate Bill 
No. 1) and 1943 (Senate Bill No. 73) contained pro¬ 
visions amending section 114 substantially as ultimately 
enacted in 1945. 

Section 114, as amended in 1945 (Public Act No. 73) is in 
the same form as at the present time (Section 487.114 Com¬ 
piled Laws of Michigan 1948) and substituted in the place 
of the phrase “notwithstanding the provisions of any law 
to the contrary” the phrase “subject to the requirements, 
restrictions and limitations of section 34 of this Act”. The 
amendatory act also deleted the proviso originally included 
in Section 114 prescribing the capital requirements, neces- 
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sitv for establishment, and prospects of successful opera¬ 
tion, if established, of branches by a purchasing or consoli¬ 
dated bank. 

(Signed) Maueice M. Moule 

Subscribed and sworn to this 21st day of March, 1955. 

(Signed) Clara F. Harris 

Notary Public, District of Columbia 
My Commisison Expires Oct. 14,1959 

72 Affidavit 

[Filed Mar 22 1955] 

City of Washington, District of Columbia— ss: 

I, Ray M. Gidney, being first duly sworn, do depose and 
say: 

I am the Comptroller of the Currency of the United 
States, duly appointed, qualified and acting as said officer. 

Pursuant to the interpretation placed by this office on 
Michigan law, the Manufacturers National Bank of Detroit 
has been authorized to establish and has established six 
branches in Dearborn, Michigan. Two of these branches 
were established in 1933, and the remaining four were au¬ 
thorized and established successively in 1948, 1952 (2), and 
1953. These branches were authorized under the provisions 
of section 36(c) of title 12 of the United States Code and in 
reliance upon the first paragraph of section 34 of the Mich¬ 
igan Financial Institutions Act, which, as we read it, would 
permit a state bank located in Detroit to establish a branch 
or branches in Dearborn so long as no state or national 
bank or branch thereof other than a branch of the applicant 
bank was in operation in Dearborn. All of these 

73 branches of the Manufacturers National Bank of 
Detroit were established prior to the establishment 
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of the Bank of Dearborn in Dearborn, Michigan during 
1953, and while there were no banking facilities in Dearborn 
other than those furnished by branches of the Manufac¬ 
turers National Bank. 

(Signed) R. M. Gidxey 
Ray M. Gidnev 
Comptroller of the Currency 

Subscribed and sworn to this 22nd day of March, 1955. 

(Signed) R. L. Miller 

Notary Public, District of Columbia 
R. L. Miller, Notary Public 

My Commission Expires Dec. 14, 1957 


98 Order 

Upon consideration of the plaintiff’s motion for summary 
judgment, the points and authorities in support of and in 
opposition to the motion and the cross motion for summary 
judgment of the defendant, the points and authorities in 
support of and in opposition to the motion, and oral argu¬ 
ment, and the Court having concluded, as a matter of law, 
that the phrase “any bank may” used in the second para¬ 
graph of Section 34 of the Michigan Financial Institutions 
Act means a parent bank and not a branch bank, and that 
only the parent bank has authority to apply for banking 
privileges, and that the phrase “city or village in which 
said bank is located” means a city or village in which the 
parent bank is located and not a branch bank; and the 
Court having further concluded, as a matter of law, that 
no branch banking rights flow from the consolidation with 
the Saginaw National Bank because branches may be estab¬ 
lished only upon the conditions prescribed by Section 36 
of Title 12 of the United States Code, the Comptroller of 
the Currency is precluded by law from considering plain¬ 
tiff’s application to establish a second branch office in Sagi- 
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naw, Michigan, and it is, therefore, this 16th day of June, 
1955, 

Adjudged, Ordered and Decreed that plaintiff’s motion 
for summary judgment be and the same is hereby denied, 
and that the defendant’s cross motion for summary judg¬ 
ment be and the same is hereby granted. 

(Signed) Edward M. Curran 
Judge 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 
No. 12,848 

Michigan National Bank, a National 
Banking Association, Appellant , 

y. 

Ray M. Gidney, Comptroller of the Currency, 

Appellee 

APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Appellee having refused to consider appellant’s ap- 
lication to establish a branch banking office in the City 
of Saginaw, Michigan, appellant filed a complaint in 
the United States District Court for the District of 
Columbia, seeking a declaration (under the Federal 
Declaratory Judgments Act, 28 U.S.C. Section 2201, 
and Section 10 of the Administrative Procedure Act, 
5 U.S.C. Section 1009) that appellee is required by 


I 


2 


the provisions of Federal banking law (12 U.S.C. Sec¬ 
tions 34, 34a, and 36) to consider said application on 
its merits. 

On June 16, 1955, the District Court granted ap¬ 
pellee’s motion for summary judgment, and appellant 
timely filed its notice of appeal on July 6, 1955. The 
jurisdiction of this Court rests upon Section 1291, Title 
28, United States Code. The complaint, answer and 
final order of the District Court below are set forth in 
the Joint Appendix at pp. 2, 18, and 66 respectively. 

STATEMENT OF CASE 

Appellant is a national banking association organ¬ 
ized and existing under the laws of the United States 
with its principal office in Lansing, Michigan (Joint 
App. 2, 20). Prior to January 1, 1941, it operated 
as a national banking association in that city under 
the name Lansing National Bank, and the Saginaw 
National Bank operated independently as a national 
banking association in Saginaw, Michigan (Joint 
App. 2-3, 20). On December 31, 1940, the Saginaw 
National Bank and five other national banks in the 
State of Michigan consolidated with the Lansing Na¬ 
tional Bank under the latter’s charter pursuant to 
the Act of November 7, 1918, c. 209, 40 Stat. 1043, 
as amended (12 U.S.C. Sec. 33) (Joint App. 3, 20). 
Since the consolidation appellant has operated under 
the name Michigan National Bank, and the prin¬ 
cipal offices of the constituent banks located in the 
several Michigan cities (including Saginaw) have 
been operated by appellant as branches (Joint App. 
3, 20). At the time of consolidation a branch of the 
Saginaw National Bank was closed (Joint App. 
25, 29). 


On June 22, 1953, appellant applied to appellee, the 
Comptroller of the Currency, for permission to estab¬ 
lish and operate a new branch office in Saginaw, as¬ 
serting two alternative grounds of eligibility (Joint 
App. 5-6, 21): 

(1) that by Section 36(c) of Title 12 of the U.S. 
Code, which incorporates by reference the branch 
banking provisions of state (in this case, Michigan) 
law, Congress had conferred upon appellant the right 
to establish, subject only to the Comptroller’s ap¬ 
proval of the economic aspects of such establishment, 
a new branch in Saginaw; and 

(2) that under Section 36(c) of Title 12 of the U.S. 
Code the Saginaw National Bank had the right, sub¬ 
ject to similar approval by the Comptroller, to open 
a new branch in Saginaw, and appellant had suc¬ 
ceeded to that right in the 1940 consolidation under 
the provisions of 12 U.S.C. Sections 34 and 34a. 

The Comptroller then sought and obtained from 
the Attorney General of Michigan an opinion which 
denied appellant’s eligibility to establish a new branch 
in Saginaw (Joint App. 6, 11-17). This conclusion 
was adopted by the Comptroller; he determined as 
a matter of law that appellant was ineligible under 
the statutes to establish the proposed branch and that 
he, the Comptroller, was therefore “precluded” from 
giving appellant’s application “further considera¬ 
tion” (Joint App. 11-12). 

Appellant thereupon brought suit against the Comp¬ 
troller in the District Court, seeking a declaration 
that the Comptroller’s ruling on the legal question 
of appellant’s eligibility to branch was erroneous 
(Joint App. 2). The Comptroller moved to dismiss 
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the complaint on the ground that the District Court 
was without jurisdiction (R. 19). The court de¬ 
nied the motion (Joint App. 17, 18), but when both 
parties moved for summary judgment on the merits 
(R. 27, 29), the court denied appellant’s motion, 
granted appellee’s cross motion, and entered judg¬ 
ment for the appellee (Joint App. 66). 

STAT U T ES INVOLVED 

The relevant statutory provisions are set forth in 
the Supplement of Statutes, infra. 

STATEMENT OF POINTS 

(1) The court below erred in holding that the 
branch banking provision of the national banking 
law, which incorporates by reference the branch bank¬ 
ing provisions of the law of the state in which appel¬ 
lant operates (i.e., Michigan), does not authorize 
appellant to open a new branch office in Saginaw, 
Michigan. 

(2) The court below erred in holding that the ad¬ 
mitted right of the Saginaw National Bank to open 
a new branch office in Saginaw, Michigan, did not 
pass to appellant, its consolidated successor, under the 
consolidation provisions of the national banking law. 

SUMMARY OF ARGUMENT 

I. 

The branch banking provision of the law of the 
state in which appellant operates (i.e., Section 34 of 
the Michigan Financial Institutions Act), which has 
been incorporated by reference into the branch bank¬ 
ing provisions of the national banking law, grants 
affirmative authority to “any bank” to establish new 
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branches wherever “said bank is located.” For the 
following reasons this state statute should be inter¬ 
preted as authorizing a bank to establish a new branch 
in any city in which it is already legally operating a 
banking office: 

(A) the legislative history of the statute so indi¬ 
cates ; 

(B) the internal limitations of the statute and 
the relationship between its two paragraphs so 
indicate; 

(C) as used throughout this state statute, refer¬ 
ences to the area in which a “bank” is “located” 
necessarily encompass all cities in which the in¬ 
stitution maintains banking offices. 

Since the appellant bank has for many years been 
operating, and is still operating, a banking office in 
Saginaw, appellant is eligible under state (Michigan) 
law, and hence under Federal law, with the economic 
approval of the Comptroller, to establish an additional 
branch in that citv. 


II. 

The Saginaw National Bank prior to the 1940 con¬ 
solidation had its principal office in Saginaw and 
hence was unquestionably “located” in that city under 
state banking law. It therefore had the undisputed 
Federal right, subject only to the economic approval 
of the Comptroller, to establish new branch offices 
in Saginaw. The Federal statute which authorizes 
and establishes the rights arising out of a consolida¬ 
tion of national banks transfers “all the rights, fran¬ 
chises, and interests” of each constituent bank to its 
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consolidated successor and provides that the latter is 
for all purposes to be 4 ‘deemed to be the same corpor¬ 
ation” as the constituent bank. Since it has been 
uniformly held that such consolidation statutes permit 
the successor corporation to exercise all rights held 
by its constituents, and since the legislative history 
of this consolidation statute indicates no intention 
on the part of Congress to exclude branching rights 
from the broad scope of the transfer-of-rights pro¬ 
vision, appellant has succeeded to the branching rights 
of its constituent, the Saginaw National Bank, and 
is thus eligible to establish a new branch office in 
Saginaw. 

ABGUMENT 

I 

Since a State Bank Operating a Branch in Saginaw 
Would Be “Located” in Saginaw and Would 
Thus Be Eligible Under Michigan Law to 
Establish a Second Branch There, Appellant 
Is Also Eligible to Establish Such a Branch. 

Section 36(c) of Title 12, U.S. Code, which governs 
the establishment of branches by national banks, pro¬ 
vides in relevant part as follows (Supp. viii-ix): 

“(c) A national banking association may, with 
the approval of the Comptroller of the Currency, 
establish and operate new branches: (1) Within 
the limits of the city, town or village in which 
said association is situated, if such establishment 
and operation are at the time expressly authorized 
to State banks by the law of the State in question; 
and (2) at any point within the State in which 
said association is situated, if such establishment 
and operation are at the time authorized to State 
banks by the statute law of the State in question 
by language specifically granting such authority 
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affirmatively and not merely by implication or 
recognition, and subject to the restrictions as to 
location imposed bv the law of the State on State 
banks.***” 

The effect of this provision is that a national bank 
in Michigan has been given the affirmative Fed¬ 
eral authority, subject only to the approval of the 
Comptroller of the Currency, to establish a branch at 
any point in Michigan at which a similarly situated 
state bank can do the same. It should be noted that, 
despite the fact that state law is thus used as a “mea- 
uring stick” of a national bank’s rights, this right of 
a national bank in Michigan to branch as a simi¬ 
larly situated state bank can is a Federal right given 
by Federal law. The Federal court must look to Michi¬ 
gan law to determine the extent of that Federal right, 
but the issues in this case are nonetheless Federal 
questions. 1 

Turning then to the “measuring stick”, we find 
that the Michigan branch banking statute, Section 
34 of the Michigan Financial Institutions Act (Supp. 
xi), is composed of two paragraphs, neither of which 
has ever been authoritatively interpreted either by 
the judiciary, state or Federal, or by any adminis¬ 
trative agency. 2 Appellant relies here upon the sec- 

1 It has been so held by the Supreme Court of Michigan in 
Millard v. National Bank of Detroit, 338 Mich. 610, 61 N.W. 2d 
804 (1953). In the resolution of these questions, the court said, 
Michigan banking officials and Michigan courts may play no part 
whatever. 

2 It is true that since the beginning of the instant controversy, 
Michigan officials and the Comptroller have advanced certain views 
in this case as to the meaning of this statute. There is, however, no 
long-standing administrative interpretation or settled construction 
of the statute to which the Court need defer; the interpretation 
that should be adopted is that which is dictated by logical analysis 
and accepted general principles of statutory construction. 
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ond paragraph, which reads in its entirety as follows: 

“Any bank may, with the written approval of 
the commission, establish and operate a branch 
or branches within the limits of the city or village 
in which said bank is located: Provided, That 
the commission is satisfied as to the necessity for 
the establishment of such branch and the pros¬ 
pects of successful operation if established. No 
branch of anv such bank shall be moved from 1 
location to another within the same citv or village 
without the written approval of the commission.” 
(Emphasis supplied). 1 

It has been appellant’s contention throughout this 
controversy that its eligibility to open a second 
branch in Saginaw is established simply by giving 
the words of the foregoing paragraph the meaning 
they carry in normal usage. Appellant is plainly lo¬ 
cated in Saginaw where it occupies banking premises 
and carries on a general banking business. The refer¬ 
ence to the area in which a bank is “located,” we sub¬ 
mit, comprehends every place where a bank does busi¬ 
ness. In a closely comparable situation it was contended 
that a state administrative agency was not “located” 
where it maintained a branch office but only in the place 
of its principal office. Dairy Sealed, Inc. v. Ten Eyck, 
159 Misc. 716, 288 N.Y.S. 641 (1936). This argument 
the court rejected without citation of authority on the 
basis of the plain meaning of the word. It said: 

“The commissioner or any head of a bureau is 
‘located’ not only in the principal office but in the 
authorized branch office.” 2S8 N.Y.S. at 649. 

Perhaps the clearest proof that the ordinary mean¬ 
ing of the language of the second paragraph of Section 

1 For the reasons set forth in footnote 1, p. 7, supra, the Court 
need be concerned only with the underscored words. 


34 establishes appellant’s eligibility to branch in 
Saginaw is the fact that the denial of its eligibility 
has been justified only by reading into the paragraph 
qualifying words not placed there by the legislature. 
Thus the court below reached its conclusion that ap¬ 
pellant is not located in Saginaw by reading “bank” 
to mean “parent bank” (Joint App. 66). Similarly, 
the Comptroller and the Michigan officials have urged 
that the paragraph be read either as if it authorized 
the establishment of branches only in the city in which 
a bank was “originally chartered” (rather than “lo¬ 
cated”), or as if there were inserted before the word 
“bank” the limiting words “the principal office of.” 
No such words appear in the second paragraph, and 
the legislative history of the entire section, as well as 
an examination of its purposes and effects, discloses 
no basis for reading words into the statute. On the 
contrary, all of the materials that throw light on Sec¬ 
tion 34 of the Michigan Financial Institutions Act 
serve only to support the interpretation which is ad¬ 
vanced by appellant and which is required by the 
plain words of the second paragraph. 

A. THE LEGISLATIVE HISTORY AND THE WORDING OF THE 
SECOND PARAGRAPH OF SECTION 34 OF THE MICHIGAN 
STATUTE BOTH DEMONSTRATE THAT THE SECOND PARA¬ 
GRAPH WAS INTENDED TO CONTROL A BANK'S BRANCHING 
RIGHTS IN ALL CITIES IN WHICH THE BANK IS ALREADY 
CONDUCTING A BANKING BUSINESS. 

Before 1933 Michigan banking law contained no 
branching provisions of any kind. During this period 
as a matter of practice state banks did not branch 
outside the limits of their home cities, but they did 
establish branches in the cities in which they were 
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chartered (Joint App. 59). Then in 1933 the first 
branch banking provision was enacted. In effect it 
gave specific authority to establish branches where 
banks had not previously done so, namely, in cities 
“other than the... city in which it [the bankl was 
originally licensed or chartered. 7 ’ (Joint App. 59-60). 
In opening these new territories for bank expansion, 
the legislature not only granted powers which had not 
been exercised before but also confirmed by negative 
implication the previously exercised authority to 
branch within the city of original charter (Joint App. 
60). 

This 1933 legislation was comparatively lenient in 
the qualifications it established for branching outside 
the city of original charter: it required only that the 
bank meet the capital and surplus requirements of 
the largest of the cities in which it was operating or 
proposing to operate and that the new branch be ap¬ 
proved by the state banking commissioner (Joint App. 
59-60). Unlike later versions of the law, this 1933 
legislation set out no dollar capital figure as a basic 
branching requirement; it contained no restrictions as 
to the geographical radius wdthin which a bank might 
expand; it had no prohibition against banking compe¬ 
tition within branch cities; and no mention was made 
of an aggregate capital requirement for all branch 
cities. 

In 1937 the legislature saw a need for stricter re¬ 
quirements, and the 1933 provision was accordingly 
revised. These 1937 changes fell into two general 
categories. First, a series of new capital, geographical 
and competitive restrictions were imposed upon branch 
banking in cities other than the city of original 
charter, making entry into such areas far more difficult 
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than it had been before. Secondly, the second para¬ 
graph of Section 34 for the first time made its appear¬ 
ance. Our purpose here, of course, is to discover the 
intention of the legislature in adding the latter para¬ 
graph. 1 

The Comptroller contends, apparently, that the new 
paragraph was intended to serve only one purpose. 
It was intended, he says, only to make specific provi¬ 
sion for the first time for branching in the area left 
untouched by the 1933 legislation, namely, (in the 1933 
legislative verbal formula) “the city in which it [the 
applicant bank! was originally chartered.” But if it 
was the legislative purpose to refer only to that city, 
a question immediately arises: why did the legislature 
abandon the precise description of that city which it 
had used in 1933 {and has used continuously ever 
since ) and substitute in its stead an entirely new 
verbal formula? The legislature in 1937 did not say 
in the second paragraph of Section 34 that “any 
bank may, with the approval of the commission, estab¬ 
lish and operate a branch or branches in the city in 
which said bank was originally chartered”; it said 
that anv bank mav do so where “said bank is located.” 
The only reasonable inference to be drawn from the 
use of the new and broader phrase is that the second 
paragraph was intended to cover branching in the 
city of original charter and something more. 

Paragraph two, therefore, appears to have been 
designed not only to fill the legislative gap of 1933 but 

1 The text of the 1937 version of Section 34 is set out at Joint 
App. 60-62. The first paragraph was revised again in 1945 to sub¬ 
stantially the form it has today. Since 1937 the only change made 
in the second paragraph has been the reversal of the order of the 
second and third sentences. 
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to serve an additional purpose as well, and perhaps 
the most convenient guide in determining this second 
legislative purpose can be found by examining the 
situation which would have existed if the 1937 amend¬ 
ments of the first paragraph had been passed and the 
second paragraph had been omitted entirely from the 
statute. 

As noted above, the conditions laid down for branch¬ 
ing outside the citv of original charter bv the 1937 
version of the first paragraph were far stricter than 
those of the 1933 statute. Accordingly, between 1933 
and 1937 banks could have established branches under 
the 1933 statute in cities which they could not have 
entered under the first paragraph of the 1937 act. 
If the second paragraph had not been passed in 1937, 
such banks and such cities would have found them¬ 
selves in the following predicament: 

Assume that Bank M, which was originally char¬ 
tered in Citv X, had in 1934 established a branch manv 
miles away in City Y (i.e., outside the geographical 
radius defined in the first paragraph of the 1937 legis¬ 
lation) and that M ? s branch was Y’s only banking 
facilitv. Assume further that after 1937 Citv Y de- 
veloped a need for additional banking faeilites and 
would have welcomed new banking offices supplied 
either by M or by any other established institution. 
In the absence of the second paragraph of Section 34 
of the branch banking statute, what could have been 
done by such an outside bank to provide such facil¬ 
ities ? 

The answer is nothing. No outside bank other than 
M could have established a branch office in Y, even 
after qualifying under all of the financial and geo- 
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graphical conditions established by paragraph one, 
because that paragraph also contained a proviso that: 

“no branch bank shall be established in a citv or 

village in which a bank is in operation.” (Joint 

App. 62). 

Since M was already in operation in City Y, no other 
bank could have moved in. From 1937 down to the 
present time the statute has given the first comer a 
complete branch banking monopoly as against all other 
outside banks. 1 

Then what about M itself? It had alreadv estab- 
lished itself as Y’s bank; it had a financial stake in 
the community and a familiarity with its needs. It 
was, then, the natural source of assistance. But, de¬ 
spite its branching monopoly in Y, it would no longer 
have been eligible (because of the new geographical 
requirements of paragraph one of the 1937 legislation) 
to establish new branches in that citv under the first 
paragraph. Thus in the absence of the second para¬ 
graph Y’s needs could not have been met by any es¬ 
tablished banking institution, and M Bank, although 
actually doing business in Y, would have been arbi¬ 
trarily restricted in its operations in Y to the number 
of branches established there prior to the passage of 
the 1937 statute. 2 


1 See p. 16, infra. 

- Theoretically, of course, local capital in cities like Y could, with 
the approval of the banking authorities, have established a new 
bank, but this possibility (because of lack of local capital or be¬ 
cause of the relative inadequacy of services rendered by a small 
local bank) might well have offered no real solution for Y’s prob¬ 
lems. Furthermore, the fact that a new local bank might have 
been established cannot obscure the arbitrary effects which para¬ 
graph one, standing alone, would have had on Bank M and its 
investment in City Y. 
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It is apparent, therefore, that the 1937 version of 
the first paragraph, standing alone, would have pro¬ 
duced irrational results, and it is only reasonable to 
conclude that the second objective underlying the en¬ 
actment of the second paragraph was to obviate such 
results. The obvious way to accomplish this pur¬ 
pose was to enact a “grandfather” provision exempt¬ 
ing banks from the new paragraph one requirements 
with respect to any city in which they had already 
established themselves. If a bank proposed to enter 
an entirely new city after 1937, it would be required, 
of course, to comply with the new 1937 conditions of 
entry, but in cities in which it had previously quali¬ 
fied to do business and had actually begun operations, 
it should be permitted to branch, with the approval 
of banking authorities, without being burdened by the 
new inflexible statutory restrictions. Thus in the hypo¬ 
thetical case M Bank would be allowed under such a 
“grandfather” clause to establish, with commission 
approval, a second branch in Y, and that city’s bank¬ 
ing needs would be met. 

It is for this reason, it would seem, that the legis¬ 
lature declined to confine the second paragraph to 
branching within “the city in which it [the applicant 
bank] was originally chartered.” By choosing instead 
the broader phrase (where “said bank is located”), 
it left room for any bank which had already estab¬ 
lished itself in a particular city to provide addi¬ 
tional facilities there without having to meet the rig¬ 
orous requirements established in the first paragraph 
for an initial entry into a new city. Thus the “grand¬ 
father” character of paragraph two, which clearly 
appears from the language of the paragraph itself, 
is confirmed by the arbitrary results which the entire 
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section would produce if the second paragraph were 
to be interpreted in any other way. 

The Comptroller, in arguing that paragraph two 
was intended to permit branching only in the city 
of original charter, must of necessity take two very 
awkward positions. First, he must say that the 
Michigan legislature intended by the 1937 legisla¬ 
tion and its successors to set aside certain cities in 
Michigan (such as hypothetical City Y) as areas 
within which no outside bank, regardless of its geo¬ 
graphical or financial position, could ever again es¬ 
tablish a new branch. And he must also sav that the 

* 

legislature, in enacting the second paragraph of the 
branching provision, intended to refer only to a city 
for which it had already established a precise legis¬ 
lative description (“the city in which it [the bank] 
was originally chartered”) but that in drafting the 
paragraph it inadvertently abandoned the established 
verbal formula and used instead a new and broader 
phrase. This two-fold position simply does not bear 
examination. 

A far more logical interpretation of the second 
paragraph of Section 34 is derived from the assump¬ 
tion that the legislature meant exactly what it said. 
The paragraph, as written, neatly and simply accom¬ 
plishes two valid objecives. On the one hand, it makes 
specific provision for branching by a bank in the city 
of its original charter. And on the other hand, once 
a bank has properly established itself in a particular 
community, the paragraph leaves the door open to 
that bank—always under the careful supervision of 
the state banking commission—to establish new facili¬ 
ties in the same city as the needs of the bank and the 
community may require. Wherever a bank is located, 
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whether by original charter or by legally authorized 
branching, it may establish additional offices without 
qualifying under the first paragraph of Section 34, 
provided only that the economic approval of the bank¬ 
ing authorities is obtained. 

B. THE INTERNAL LIMITATIONS OF THE FIRST PARAGRAPH 
OF SECTION 34 OF THE MICHIGAN STATUTE AND ITS RELATION¬ 
SHIP TO THE SECOND PARAGRAPH DEMONSTRATE THAT THE 
LATTER WAS INTENDED TO CONTROL A BANK’S BRANCHING 
RIGHTS IN ALL CITIES IN WHICH THE BANK IS ALREADY 
CONDUCTING A BANKING BUSINESS. 

Since 1937, as noted above, the first paragraph of 
Section 34 of the Michigan Financial Institutions 
Act has contained a proviso which has the effect of 
conferring upon a bank with branches in cities other 
than the city of its original charter a complete branch¬ 
ing monopoly in those cities as against all other out¬ 
side banks. The proviso now reads as follows 
(Supp. xi): 

“no such branch [meaning a branch established 
under the authority of the first paragraph] shall 
be established in a city or village in which a state 
or national bank or branch thereof is then in 
operation.” 

The significant thing about this proviso is that it 
has never contained any exception; it plainly bars any 
bank from opening a new branch under paragraph one 
in a city which already lias a branch banking office, 
even though the hank seeking to establish the new 
office is the parent of the pre-existing branch . Thus if 
M Bank, originally chartered in X, qualifies under the 
financial and geographical terms of the first paragraph 
of Section 34 to branch in bankless City Y, and on a 
given date establishes one or more branches there, it 
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thenceforth will enjoy a monopoly in Y as against out¬ 
side competition, but from the moment it has made 
its initial branching entry into Y it has forfeited its 
right to establish any additional branches there under 
the authority of paragraph one. 

On its face this result seems irrational, for it places 
an arbitrary block in the way of gradual and logical 
expansion and places a tremendous premium on tim¬ 
ing. If M Bank establishes one branch in Y, it can 
never establish another branch there under paragraph 
one, regardless of its qualifications to do so, the needs 
of the community, or the competitive pressure of local 
banks. On the other hand, it can establish any num¬ 
ber of branches in Y under paragraph one provided 
thev are all created simultaneouslv at the time of M’s 
first entry into the city. The question which immedi¬ 
ately arises is, why did the legislature, when it drafted 
the limitations of paragraph one, place such emphasis 
upon the initial entry ? 

The answer, of course, lies in paragraph two, the 
“grandfather” provision. When paragraph one and 
its rigorous branching conditions were revamped in 
1937, the legislature determined that a bank should be 
required to meet specific statutory branching condi¬ 
tions with respect to a particular city only once and 
thereafter should be permitted, subject to the commis¬ 
sion’s approval, to branch in that city at will under 
paragraph two. Thus the first paragraph was worded 
so as to govern the conditions of initial entry, but 
once that entry has been legally accomplished, the first 
paragraph ceases to function affirmatively and the 
second paragraph takes over where the first leaves off. 

From the foregoing it is clear that Section 34 of the 
Michigan branch banking statute can produce rational 
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results only if the area defined by its second paragraph 
(namely, the area in which the applicant bank is “lo¬ 
cated”) is held to include all cities in which the bank 
is doing business. If the Comptroller’s view is adopted 
and the area is held to include only the city of original 
charter (or that of the bank’s principal office), the 
result will be that after the initial branching entry 
into a particular city by an outside bank, that city will 
never be able to get additional banking assistance from 
the outside banking world. Recognizing that such a 
result could not have been intended by the Michigan 
legislature, the Comptroller and the Michigan officials 
have been forced to contrive a way to keep the second 
paragraph restricted to its narrowest possible meaning 
and vet allow additional branching bv an outside bank 
after it has made its initial entry. 

Their solution is to read into the troublesome proviso 
of the first paragraph of Section 34 eight words which 
would have the effect of exempting the parent of exist¬ 
ing branches from the proviso’s embarrassing restric¬ 
tion. As rewritten by the Comptroller, the proviso 
would read as follows: 

“no such branch shall be established in a city or 
village in which a state or national bank or branch 
thereof other than a branch of the applicant bank 
is then in operation.” 1 

If such an amendment were permitted, the first para¬ 
graph of Section 34 would be extended to fill the gap 
in the statute which the Comptroller’s interpretation 
of the second paragraph would otherwise create, but it 

1 The italicized amendatory words are taken verbatim from an 
affidavit of the Comptroller of the Currency filed in the District 
Court below (Joint App. 65). 
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goes without saying that such an administrative amend¬ 
ment of a state statute bv a Federal official cannot be 
permitted. Nor is any amendment necessary if the 
second paragraph of Section 34 is read to permit 
branching not just in the city of the bank’s original 
charter hut in any city in which it is already conducting 
a proper banking business. 

C. AS USED THROUGHOUT THE MICHIGAN FINANCIAL INSTITU¬ 
TIONS ACT, REFERENCES TO THE AREA IN WHICH A **BANK” 
IS “LOCATED” INCLUDE EVERY CITY IN WHICH THE INSTI¬ 
TUTION MAINTAINS A BANKING OFFICE. 

Although the legislative history and internal struc¬ 
ture of Section 34 of the Michigan Financial Institu¬ 
tions Act by themselves demonstrate that the second 
paragraph was intended to refer to all cities in which 
a bank conducts a banking business, this conclusion is 
also borne out by an examination of other sections of 
the Michigan Financial Institutions Act. Such an 
examination shows that when the state legislature in¬ 
tended to refer to a particular office of a banking insti¬ 
tution ( i.e the “principal office” or a “branch”), it 
did so in specific terms. But when it intended to refer 
to any banking office of such an institution, it used the 
general term “bank.” Accordingly, the area in which 
a “bank” is located includes, for the purposes of the 
Michigan statute, all places where the institution main¬ 
tains a banking office of any kind. 

To begin with, when conferring powers upon banks 
the Michigan Financial Institutions Act has invariably 
provided as follows (Supp. xi-xiii): 

“Sec. 33a. Any bank shall have power to con¬ 
tribute to eommunitv funds . . . .” 
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“Sec. 35.... the commission may, upon applica¬ 
tion, grant to any bank the power to act as 
trustee . . . .” 

“Sec. 36. Any bank shall have power to oper¬ 
ate a safe deposit and storage department . . . .” 

“Sec. 37. A bank may . . . lease, purchase, hold, 
and convey real estate . . . 

“Sec. 38. Any bank ... may apply to the commis¬ 
sion ... for permission to engage in the business of 
making industrial loans .... Any bank . . . shall 
have power: 

(a) To loan money_” (Emphasis supplied). 

Clearly any banking office, whether branch or parent, 
may exercise the powers thus conferred; the term 
“bank” necessarily includes all offices through which 
a banking business is conducted. 

When the general term “bank” is coupled with the 
word “located”, the same broad meaning is evident. 
For example, Section 67 of the Michigan Financial 
Institutions Act, governing the establishment of “legal 
depositaries” in designated “reserve cities”, provides 
that “any incorporated bank ... shall be a legal depos¬ 
itary” if it fulfills certain financial qualifications vary¬ 
ing with the population of the city in which it is 
“located” (Supp. xiii). If Saginaw were designated 
a reserve city, appellant bank undoubtedly could serve 
as a legal depositary there, and the city in which ap¬ 
pellant would be deemed to be “located”, for the pur¬ 
poses of the population qualification, would be the 
City of Saginaw. It could hardly be contended that 
appellant was not located in Saginaw within the mean- 


4 
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ing of the statute simply because its principal office 
was elsewhere. 

The same terms are employed in Section 42, which 
must here be considered in connection with the first 
paragraph of Section 34. It will be recalled that the 
latter provides in effect that the parent bank must fulfill 
the local requirements as to capital and surplus for 
each of its branches separately (Supp. xi). Section 
42 then states (Supp. xiii) that 

“[a]ny bank located in a city or village which 
shall... be ... annexed to a city, shall continue 
after such annexation to be subject to the require¬ 
ments as to capitalization, reserves, or otherwise, 
to which it would have been subject had such an¬ 
nexation not taken place.” (Emphasis supplied). 

If the City of Saginaw were annexed to City X, whose 
capital requirements were lower than those of Saginaw, 
a bank with its principal office in Lansing and a 
branch office in Saginaw clearly would not be permitted 
to lower its capital on the theory that it was not located 
in Saginaw and therefore not subject to the restrictions 
of Section 42. Thus in the latter section, as well as in 
Section 34, the “location” of the “bank” must include 
every city in which the institution maintains a banking 
office, whether the office is designated principal or 
branch. 

On the other hand, when the Michigan legislature 
wished to refer only to the location of the bank’s princi¬ 
pal office, it did so expressly. For example, in Section 
144, dealing with the establishment of branches by in¬ 
dustrial (i.e., small loan) banks incorporated under 
Michigan law, the legislature employed language which 
contrasts sharply with that of the second paragraph of 


Section 34. Whereas the latter provision allows any 
bank, with the approval of the commission, to establish 
a branch or branches where “said bank is located”, 
Section 144 (Supp. xiv) allow’s any industrial bank 

“ [t]o establish with the consent of the commission, 
branch offices or places of business within the city 
or village in which its principal office is located, 
but not elsewhere.” (Emphasis supplied). 

The same precision of language, moreover, is found 
in Section 34 itself (Supp. xi). Thus the first para¬ 
graph begins with the words, “Any bank having a 
capital of at least $50,000.00 ....” Obviously the term 
“bank” as used in this phrase refers to the entire 
corporation, grouping the main office and the branch 
offices together. The paragraph then moves on to set 
out certain geographical limits beyond which branch 
banks cannot be established under the authority of 
paragraph one. In defining these limits the Michigan 
legislature selected as a point of reference not the 
location of the “bank” but the location of “the prin¬ 
cipal office” of the “parent bank” (which is clearly 
distinguished from its branches by the wording of the 
paragraph). Shortly thereafter permission is given to 
establish a branch in “a contiguous county at a point 
more than 25 miles from the parent bank, if such 
county has no bank” (emphasis supplied); obviously 
the first phrase (“parent bank”) means only the head 
office, while the second term (“bank”) means any 
banking office, principal or branch. Thus throughout 
the first paragraph of Section 34 the Michigan leg¬ 
islature found appropriate words to distinguish be¬ 
tween the location of a bank’s principal office and 
the several locations which may be occupied by the 
“bank” as a whole. 
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In the second paragraph the general word “bank” 
occurs again. There is no qualifying word “parent” 
and there is no suggestion whatever that the legis¬ 
lature had suddenly shifted its definitions to mean 
by the word “bank” what it referred to in Section 
144 and elsewhere in Section 34 itself as “the princi¬ 
pal office” of the bank. To construe “bank”, there¬ 
fore, as meaning something less than the parent and 
its branches one must read into the second paragraph 
words of limitation which not only are not there, but 
which, it is only reasonable to conclude, the legislature 
intentionally refrained from putting there. As the 
Supreme Court of Michigan said in Windolphe v. 
Joure, 323 Mich. 1,34 N.W. 2d 529 (1948), 

“[i]t is not for the courts to read into [a statute] 
restrictions at variance with the plain language 
and clear meaning of the act.” 34 NAV. 2d at 531. 

D. CONCLUSION. 

All of the foregoing considerations are significant 
only as they bear upon the question of whether the 
Michigan National Bank, with its existing banking 
business in Saginaw, is “located” in Saginaw within 
the meaning of the second paragraph of Section 34 
of the Michigan Financial Institutions Act. The 
words of the statute call for an answer in the affirma¬ 
tive, and the same conclusion is supported by the 
evident legislative purpose of relieving banks, with 
respect to cities in which they are already legally estab¬ 
lished, of the first paragraph’s inflexible requirements. 
Such an interpretation also permits Section 34 in its 
entiretv to achieve rational results. 

To all this the Comptroller and the court below say 
that a bank may be “located” only at a single place, 



24 


the place of its principal office. Yet we have seen 
that the legislature of Michigan knew how to express 
itself with precision when it wished to coniine its ref¬ 
erence to that single spot. Starting as far back as 
1933 and continuing down to the present time the leg¬ 
islature has referred to that situs in the various opera¬ 
tional sections of the Michigan banking statutes as 
the city “in which it [the bank] was originally char¬ 
tered” or as the place in which “its principal office 
is located” or as the situs of the “parent bank.” And 
we have also seen that when the legislature wished to 
identify in simplest terms the several cities in which 
a banking corporation may be doing business, it re¬ 
ferred to the “bank” as a whole without the fore¬ 
going qualifications (“original charter”, “principal 
office”, “parent bank”). 

Faced with the general term “bank” in the second 
paragraph of Section 34, the Comptroller asks the 
Court to reject the meaning for that term which the 
Michigan legislature has selected and substitute a 
narrower meaning which the legislature has deliber¬ 
ately avoided. Needless to say, such amendments of 
the statute would be unwarranted. If the Court 
is to accept the Comptroller’s suggestion, moreover, 
it will not only be doing violence to the legislative 
language; it will also be effectively stripping the sec¬ 
ond paragraph of its intended “grandfather” func¬ 
tion and thus be upsetting the balance which the legis¬ 
lature intended to establish between the two para¬ 
graphs of the statute. 
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11. Since the Undisputed Right of the Saginaw Na¬ 
tional Bank To Establish a New Branch in Sagi¬ 
naw Passed to Appellant, Its Consolidated Suc¬ 
cessor, Under the Federal Consolidation Statute, 
Appellant Is Eligible To Exercise That Right 
and To Establish a New Saginaw Branch. 

The preceding sections of this brief have traced the 
manner in which appellant has received affirmative 
Federal authority directly from Section 36(c) of Title 

12, U. S. Code (and its adopted Michigan counter¬ 
part) to open a new branch in Saginaw. But appel¬ 
lant’s claims do not stop here; there is in addition 
an alternative and completely independent ground 
upon which appellant is eligible to establish such a 
branch. In simplest terms that ground is as follows: 

(1) Prior to the 1940 consolidation the Saginaw 
National Bank was “originally chartered” in Saginaw 
and had “its principal office” there. Accordingly, no 
matter how restricted a meaning is given to the second 
paragraph of Section 34 of the Michigan branch bank¬ 
ing statute, there can be no question (and the Comp¬ 
troller has never disputed) that the Saginaw Na¬ 
tional Bank was “located” in Saginaw within the 
meaning of that paragraph and had positive Federal 
authority, subject only to the Comptroller’s approval, 
to open an unlimited number of new branches in 
Saginaw under Section 36(c) of Title 12, U.S. Code 
(Supp. viii-ix). 

(2) The 1940 consolidation did not put an end either 
to the Saginaw National Bank or to its branching 
rights. A Federal Statute enacted several years before 
the consolidation specifically provides to the contrary. 
That statute (12 U.S.C. Section 34a; Supp. v et seq.) 



provided in 1940, and still provides, that “upon a con¬ 
solidation of two or more national banking associations 
... the corporate existence of each of the constituent 
banks” ( i.e., the Saginaw National Bank et al) “shall 
be merged into and continued in the consolidated na¬ 
tional banking association” (i.e., the Michigan Na¬ 
tional Bank, appellant herein) and the latter “shall be 
deemed to be the same corporation as each of the con¬ 
stituent institutions.” (Supp. vi). These words, as 
will be demonstrated below, require that the Saginaw 
National Bank be treated as being still in existence 
today, operating in and through the Michigan Na¬ 
tional Bank. 

(3) The governing consolidation statute goes on 
to provide that “[a]ll the rights, franchises, and 
interests of each of such constituent banks” (includ¬ 
ing the Saginaw National Bank) “shall be deemed 
to be transferred to and vested in such consolidated 
national banking association” (i.e., appellant) and 
the latter “shall hold and enjoy the same... in the 
same manner and to the same extent as such rights, 
franchises and interests were held and enjoyed by any 
such constituent institution at the time of such con¬ 
solidation: . . . .” (Supp. vi). These words can only 
mean, and the decided cases confirm, that the Mich¬ 
igan National Bank may now exercise all of the 
rights, however qualified, of the existing Saginaw Na¬ 
tional Bank, including the right to be treated as eli¬ 
gible to establish a new branch in Saginaw. 
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A. THE FEDERAL STATUTE TRANSFERRING ALL RIGHTS OF CON¬ 
STITUENT BANKS UPON CONSOLIDATION SETS OUT NO EX¬ 
CEPTIONS, AND ACCORDINGLY TEE BRANCHING RIGHTS OF 
THE SAGINAW NATIONAL BANK PASSED TO AND MAY NOW 
BE EXERCISED BY APPELLANT . 

It may be conceded at the outset that no cases deal¬ 
ing specifically with the transfer of branching rights 
under either the Federal banking provision quoted 
above or anv other similar statute have been found. 
However, all of the cases interpreting the foregoing 
language and similar wording in numerous other con¬ 
solidation statutes, both state and Federal, have held 
that under such statutes the company resulting from 
a corporate consolidation can do virtually anything 
that any one of the constituent corporations could have 
done before the consolidation. To select just a few 
examples, the consolidated company succeeds to the 
right to enjoy a limited tax liability; to have its em¬ 
ployees exempt from various military and civil duties; 
to increase its capital stock without the payment of 
statutory bonus; to lay gas pipes in city streets; to be 
substituted as plaintiff in a suit originally brought by 
a constituent bank; to enforce a guaranty which origin¬ 
ally ran to the constituent; and to sell mortgaged realty 
when the mortgagor defaults. 1 

1 Central Railroad and Banking Co. v. Georgia, 92 U.S. 665 
(1875); Atlantic and Gulf Railroad Co. v. Allen, 15 Fla. 637 
(1876); Zimmer v. State, 30 Ark. 677 (1876); Commonwealth v. 
Buffalo R. & P. Ry. Co., 207 Pa. 160, 56 A. 412 (1903); Consoli¬ 
dated Gas Co. v. Baltimore County Comm’rs, 98 Md. 689, 57 A. 
29 (1904); Punxsutawney Borough v. T. W. Phillips Gas & Oil 
Co., 238 Pa. 23, 85 A. 1003 (1913); First Nat’l Bank v. Lindberg, 
293 Ill. App. 474, 12 N.E. 2d 917 (1938), cert, den., 305 U.S. 636 
(1938); Chase Nat’l Bank v. Burg, 32 F. Supp. 230 (D. Minn. 
1940); Central United Nat’l Bank v. Abbott, 135 Ohio St. 37, 18 
N.E. 2d 981 (1939); First Nat’l Bank v. Harry E. Chapman Co., 
160 Tenn. 72, 22 S.W. 2d 245 (1929). 


28 


Typical of the cases interpreting such consolidation 
statutes is Treater v. Missouri Pac. Ry. Co., 33 Neb. 171, 
49 N.W. 1110 (1891), in which it was held that the con¬ 
solidated company succeeds to the constituent’s right 
to exercise the power of eminent domain for the pur¬ 
pose of constructing a branch railway line. The state 
Supreme Court said: 

“We are of the opinion that the [Missouri Pacific 
Railway Company of Nebraska, before the act 
of consolidation, possessed the power to condemn 
the plaintiff’s lands for right-of-way purposes, 
and all the rights, powers, privileges, and fran¬ 
chises of the original company being merged in 
the consolidated company, the latter company was 
authorized to construct a branch from its main 
line into Lancaster County, and exercise the right 
of eminent domain over the lands in question.” 
49 N.W. at 1112. 


Gontrum v. Union Liberty Life Ins. Co., 177 Md. 
624. 11 A. 2d 625 (1940), involved a question of statu¬ 
tory eligibility closely analogous to the branching eli¬ 
gibility which appellant asserts in this case. In Gon¬ 
trum a Maryland statute provided that before any cor¬ 
poration could be issued a license to engage in the in¬ 
surance business, it had to fulfill two conditions: 

(1) It had to deposit with the State Insurance 
Commissioner 

(a) $10,000 if the company was in business be¬ 
fore 1914, or 

(b) $50,000 if the company went into the in¬ 
surance business after that date. 

(2) It had to demonstrate to the Commissioner that 
it had on hand reserves which would be suffi- 
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cient, in the Commissioner’s judgment, to sus¬ 
tain the proposed operation. 

After 1914 the Union Company was formed, and it 
purchased “ail rights, privileges, and franchises” be¬ 
longing to a corporation that had been in business be¬ 
fore the cut-off date and had thereafter gone into re¬ 
ceivership. Although Union then deposited $10,000, 
the Maryland authorities declined to issue a license 
on the ground that Union had not been in business 
before the date specified in the statute and that a 
deposit of $50,000 was therefore required. 

Union thereupon invoked what is now Maryland 
Code, Art. 23, Sec. 123, which provides that if the 
properties and franchises of a corporation are sold to 
another corporation or corporations, the latter “shall 
be entitled to exercise the same rights, privileges and 
franchises” as the original corporation. The Mary¬ 
land Court of Appeals held that “the clear, positive, 
and unequivocal language” of Section 123 conferred 
upon Union the right to apply for a license upon the 
same terms as its predecessor. 

The Gontrum case is particularly significant here 
because, as in the instant case, before the applicant 
(Union) could enter into the proposed new line of 
business it had to obtain the economic approval of 
an administrative official. Thus Union’s right to en¬ 
gage in the insurance business was at best a condi¬ 
tional, qualified right which could be cut off entirely 
in the discretion of the administrator if the latter 
acted upon economic, rather than legal, grounds. But 
when the administrator cut off the right to do busi¬ 
ness on the erroneous legal ground that Union was 
not eligible under the statutes, the court corrected the 
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administrative error of law and held that Union had 
succeeded to the same qualified right to do business 
(subject to administrative economic approval) as that 
held by its predecessor. Accordingly, in determining 
what rights passed from the Saginaw National Bank 
to the Michigan National Bank upon consolidation, the 
Court need not be concerned with the fact that the 
right asserted is conditional upon the economic ap¬ 
proval of the Comptroller. 

The cases discussed above deal only with statutory 
provisions transferring the rights of the constituent 
companies to the consolidated institution. As noted 
above, such provisions are reinforced in the Federal 
statute involved here by language expressly provid¬ 
ing that the corporate existence of the constituent 
banks shall continue in and be merged with that of 
the surviving bank. Such language must be taken as 
a further expression of purpose by the Congress that 
a surviving bank is authorized to do everything that 
its constituent banks could have done, and the numer¬ 
ous cases interpreting continuity-of-existence provi¬ 
sions of this kind have uniformly so held. 1 

1 DeKorwin v. First Natl Bant, 179 F.2d 347 (7th Cir. 1949); 
United States v. Northwestern Nat’l Bank & Trust Co., 137 F.2d 
761 (8th Cir. 1943); Defoe v. Board of Public Instruction, 132 
F.2d 971 (5th Cir. 1943); Cannon v. Dixon, 115 F.2d 913 (4th 
Cir. 1940); Alabama Power Co. v. McNinch, 68 App. D.C. 132, 94 
F.2d 601 (1938) ; Aspinook Corp. v. Commissioner, 326 Mass. 327, 
94 N.E. 2d 366 (1950); Adams v. United States Distributing Corp., 
184 Va. 134, 34 S.E. 2d 244 (1945); Commissioner v. Chase Secu¬ 
rities Corp., 298 Mass. 285, 10 N.E. 2d 472 (1937); First Minne¬ 
apolis Trust Co. v. Lancaster Corp., 185 Minn. 121, 240 N.W. 459 
(1931); Windhurst v. Central Leather Co., 105 N.J. Eq. 621, 149 
A. 36 (1930). 




In short, the overwhelming weight of the eases de¬ 
cided under the Federal bank consolidation statute 
and similar enactments requires that appellant herein 
be permitted to exercise each and every right which 
the continuing Saginaw National Bank could have ex¬ 
ercised and can now exercise. 1 It is most significant, 
moreover, that at no time in this lengthy controversy 
between appellant and the Comptroller has the lat¬ 
ter ever suggested that the words of the consolidation 
statute or the applicable case law could be read so 
as to exclude branching rights from the bundle of 
rights which passed from the Saginaw bank to appel¬ 
lant in the 1940 consolidation. 2 And if the statutory 
language and the cases admit of no exception, it is 
difficult to see how appellant can be deprived of the 
branching rights of its constituent banks. Branching, 
after all, is of vital significance in the conduct of the 
banking business; it is in a real sense the key to fu¬ 
ture growth, service and profitability. Since rights 
of such importance certainly were not overlooked in 
connection with consolidations, the only reasonable 
conclusion is that they pass under the broad and un¬ 
ambiguous provisions of the statute along with all 
other rights, franchises and interests. 

B. THE LEGISLATIVE HISTORY OF THE BRANCH BANKING AND 
THE CONSOLIDATION PROVISIONS OF THE NATIONAL BANK - 
ING LAWS DEMONSTRATES THAT RIGHTS CREATED BY THE 
FORMER ARE SUBJECT TO TRANSFER UNDER THE LATTER. 

Branch banking first came into the national bank¬ 
ing picture in 1865 by a statute which provided in 

1 It may be noted incidentally that the Supreme Court of Michi¬ 
gan is in full accord. See Guardian Depositors Corp. v. Currie, 
292 Mich. 549, 291 N.W. 2 (1940). 

2 The Comptroller’s attempt to avoid the impact of the statu¬ 
tory language and the cases is discussed at pp. 35-39, infra. 
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substance that when a state bank with pre-existing 
branches should come into the national banking sys¬ 
tem, it might “retain and keep in operation its 
branches, or such one or more of them as it may elect 
to retain . . . .” 1 Until 1927, however, there was no 
direct authority allowing national banks to establish 
new branches in their own right. 

In 1918, before the right to establish new branches 
had been created, Congress enacted a two-section stat¬ 
ute (which now appears as 12 U.S.C. Sections 33 
and 34), setting forth for the first time (1) the condi¬ 
tions upon which national banks might consolidate, 
and (2) the rights and liabilities arising out of such 
a consolidation. 2 The second section of that statute 
(12 U.S.C. Section 34; Supp. iv-v) provided, and 
still provides, that “all the rights, franchises, and in¬ 
terests” of the constituent national banks shall be 
enjoyed by the consolidated institution. 

Nine vears later, bv the so-called McFadden Act 
• % 

of 1927, the affirmative right of national banks to es¬ 
tablish new branches came into existence for the 
first time with the following provision (which is sub¬ 
stantially identical to present Section 36(c)(1) of 
Title 12, U.S.C.; Supp. viii-ix); 

“A national banking association may, after the 
date of the approval of this Act, establish and op¬ 
erate new branches within the limits of the city, 
town, or village in which said association is situ¬ 
ated if such establishment and operation are at 
the time permitted to State banks by the law of 
the State in question.” Act of Feb. 25, 1927, c. 
191, 44 Stat. 1228. 


1 Act of Mar. 3, 1865, e. 78, 13 Stat. 484. 

2 Act of Nov. 7, 1918, c. 209, 40 Stat. 1043-1044. 
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Since this right to branch was created after the enact¬ 
ment of the first transfer-of-rights provision, it might 
be argued that Congress did not originally contem¬ 
plate that the right to branch would be included within 
the scope of the transfer provision. 

In 1933, however, a significant development oc¬ 
curred. Because of the desperate position of the gen¬ 
eral banking community in 1933, Congress decided 
in that year to enact legislation which would permit 
national banks to expand their activities and thus to 
strengthen their defenses against the effects of the 
great depression. In carrying out this policy it took 
two important steps. On the one hand, it added to 
Section 36(c) a new provision (Section 36(c)(2); 
Supp. ix) which greatly broadened the branching 
rights of national banks.' And at the same time, in 
the following section of the same Act, Congress en¬ 
acted, in effect for the first time, the consolidation pro¬ 
vision upon which the appellant here relies (12 U.S.C. 
Section 34a; Supp. v-viii). 1 2 It was, and is, far broader 
than the old 1918 statute; it provides, as we have seen, 
that 

“upon a consolidation of two or more national 
banking associations under section 33 of this title, 
the corporate existence of each of the constitu¬ 
ent banks . . . participating in such consolidation 


1 Act of June 16, 1933, c. 89, 48 Stat. 189. 

2 Act of June 16, 1933, c. 89, 48 Stat. 190. Portions of 12 U.S.C. 
Section 34a were derived from the Act of Feb. 25, 1927, c. 191, 44 
Stat. 1225, but the 1927 version not only contained no continuitv- 
of-existence provision but had no application to a consolidation 
involving only national banks (it dealt only with consolidations 
involving state and District banks). 







shall be merged into and continued in the consoli¬ 
dated national banking association and the con¬ 
solidated association shall be deemed to be the 
same corporation as each of the constituent insti¬ 
tutions. All the rights, franchises, and interests 
of each of such constituent banks . . . shall be 
deemed to be transferred to and vested in such 
consolidated national hanking association . .. [and 
the latter] shall hold and enjoy the same and all 
rights of property, franchises, and interests . . . 
in the same manner and to the same extent as 
i such rights, franchises, and interests were held 
or enjoyed by any such constituent institution at 
the time of such consolidation . . . 

Where Congress lias by statute conferred upon a 
national bank specific neir rights (12 U.S.C. Section 
36(c)(2)) and in the next succeeding section of the 
same enactment (and on the following page of the 
Statutes at Large) has provided for the transfer, with¬ 
out exception, of all rights of that bank to its succes¬ 
sor in consolidation (12 LLS.C. Section 34a), the 
conclusion is inescapable that Congress intended that 
the new rights created by the first provision should 
be included among the rights which pass to the suc¬ 
cessor under the second provision. Accordingly, since 
Congress itself has thus indicated that branching 
rights are among the attributes which pass to a con¬ 
solidated bank from its constituents, appellant herein 
has received from its constituent, the Saginaw Na¬ 
tional Bank, the right to branch in Saginaw, subject 
to the economic approval of the Comptroller. To 
hold otherwise would be to defeat the bank-strengthen¬ 
ing policy which Congress so carefully enacted in 1933. 
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C THERE IS NO CONFLICT BETWEEN THE FEDERAL STATUTE 
WHICH CREATES BRANCHING RIGHTS AND THAT WHICH 
TRANSFERS ALL RIGHTS TO A SUCCESSOR UPON CONSOLIDA¬ 
TION. 

The decision of the court below, in denying appel¬ 
lant’s right to exercise the branching rights of the 
Saginaw National Bank, simply disregards the pro¬ 
visions of Federal law which provide for the transfer 
of all rights upon a consolidation of national banks. In 
urging the court to so rule, the Comptroller posed as a 
basic premise the proposition that there is some con¬ 
flict or inconsistency between the Federal consolidation 
provisions (12 U.S.C. Sections 34 and 34a) on the 
one hand and the branch banking statute (12 U.S.C. 
Section 36) on the other. Having conjured up a con¬ 
flict between these two portions of the national bank¬ 
ing laws, the Comptroller further argued (a) that the 
branching provision was enacted after the consolida¬ 
tion sections, (b) that the former is more specific than 
the latter, and that for these reasons the branching sec¬ 
tion overrides the consolidation provisions and pushes 
them out of the case. 

An error which strikes the eye immediately is that 
as a matter of historical fact the significant portions 
of the consolidation provision upon which appellant 
relies (12 U.S.C. Section 34a) came into existence 
simultaneously with the enactment of the principal 
branch banking provisions; the consolidation provi¬ 
sions were embodied in a subsequent section of the 
same act. 1 But an even more fundamental weakness 
in the Comptroller’s argument is that its basic premise 
is unsound. There is no conflict or inconsistencv be- 
tween the two portions of the statute; each serves a 


1 See p. 33, supra. 
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completely different purpose within the framework 
of the national banking laws. On the one hand the 
branching section, 12 U.S.C. Section 36(c), confers 
upon national banks certain corporate powers or fran¬ 
chises; it creates in any qualified bank the right to 
branch, subject only to the economic approval of the 
Comptroller. The consolidation provisions, on the 
other hand, have nothing whatever to do with the 
creation (or, for that matter, with the termination) 
of corporate powers; they are transfer provisions, pro¬ 
viding in effect that once a national bank, by virtue of 
a right-creating section such as 12 U.S.C. Section 
36(c), has acquired a right or franchise, that right or 
franchise shall pass to the bank’s consolidated suc¬ 
cessor and shall be enjoyed by the latter in full. There 
is, therefore, nothing “specific” in the branching sec¬ 
tion which can possibly be “controlling” over the gen¬ 
eral language of the consolidation sections. 

It is perfectly clear, of course, that Congress might 
have limited the consolidation provisions in any num¬ 
ber of ways. It might, for example, have specifically 
excluded from the sweep of the transfer-of-rights lan¬ 
guage the branching rights created elsewhere in the 
Federal statutes. Or it might have employed the device 
used in the right-creating branch banking section and 
adopted into the Federal consolidation transfer stat¬ 
ute the consolidation laws (and their restrictions, if 
any) of the state in which the consolidation took place. 
But Congress did none of these things: it rejected such 
limitations and chose instead by paramount Federal 
law to transfer to appellant, the consolidated institu¬ 
tion, all the rights previously created in and still en¬ 
joyed by its constituent, the Saginaw National Bank. 
Since it is not for the Comptroller of the Currency or 
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for the courts to ignore the clear general mandate of 
the Congress as to the effect of a consolidation of na¬ 
tional banks, appellant must be held eligible, as trans¬ 
feree, to exercise the Saginaw branching rights of the 
constituent bank. 

In urging the court below to ignore the language of 
the consolidation transfer provisions, the Comptroller 
also sought to rely upon a section of the McFadden Act 
of 1927 which has been held bv the Attorney General 

* m/ 

of the United States to require the closure, at least 
temporarily, of certain branches of constituent banks 
participating in a national bank consolidation. 1 But 
in referring to this closure provision the Comptroller 
overlooked two of its important features. As will be 
demonstrated below, (1) the closure provision does not 
even purport to limit or detract from the bundle of 
lights which passes from one bank to another upon con¬ 
solidation, and (2) the Attorney General himself has 
indicated that the closure of a branch under this pro¬ 
vision has no bearing whatever on the right of the con- 

1 Subsection (b) of the McFadden Act (Act of Feb. 25, 1927, 
c. 191, 44 Stat. 1228) provided, and still provides (12 U.S.C. Sec¬ 
tion 36(b); Supp. viii), as follows: 

“(b) If a State bank is after February 25, 1927, converted 
into or consolidated with a national banking association, or 
if two or more national banking associations are consolidated, 
such converted or consolidated association may, with respect 
to any of such banks, retain and operate any of their branches 
which may have been in lawful operation by any bank on 
February 25, 1927.” 

In 36 Op. Attv. Gen. 116 (1929) the Attorney General ruled that 
the negative implication of this provision was that at the time of 
a national bank consolidation the consolidated institution must 
close, for the time being at least, any branch offices which were 
established by its constituents after Feb. 25, 1927. 





38 


solidated bank to open a new branch or branches in 
place of the one which was closed. 

Both of these features are fully revealed in the At¬ 
torney General’s explanation (in 36 Op. Atty. Gen. 116 
(1929)) of the purpose of the closure provisions. In 
enacting this section of the McFadden Act Congress 
appears to have had in mind the fact that the continued 
operation by a consolidated national bank of all 
branches established bv its constituents mav or mav 
not be economically sound. For this reason the statute 
(12 U.S.C. Section 36(b)) requires the temporary 
closure of the constituents’ branches at the time of con¬ 
solidation in order to give the Comptroller an oppor- 
tunitv to examine the economic relationship between 
such branches and the new consolidated bank. If after 
such an examination he determines that such continued 
operation would not be economically justified, the 
branches which -were automatically closed by the statute 
at the time of consolidation will remain closed for as 
long as the Comptroller, in his economic discretion, 
sees fit. On the other hand, if the continued operation 
of the preexisting branches appears to the Comptroller 
to be economically sound, the consolidated bank mav 
immediately open new branches to continue the opera¬ 
tion of the old. In fact, if the parties and the Comp¬ 
troller act with sufficient dispatch, the closure required 
by the statute may be merely a “formal relinquish¬ 
ment” which would result in no real interruption in 
the branch operations concerned. 36 Op. Atty. Gen. 
116, 119 (1929). 1 

1 The Treasury Department, and hence the Comptroller, have 
long adhered to the ruling of the Attorney General in this regard. 
Thus the General Counsel of the Treasury has taken the view that 

“ branches which had to be relinquished upon consolidation 

because they could not be retained under section [36(b) of 
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Under these circumstances it is apparent that 12 
U.S.C. Section 36(b) can have no bearing whatever 
upon the legal eligibility of appellant to exercise the 
right of the Saginaw National Bank to establish new 
branches in Saginaw. That provision had the effect, 
it is true, of requiring the temporary relinquishment 
of the latter’s onlv branch office at the time of the 1940 
consolidation, but the provision does not in any way 
purport to limit the new-branching rights created in 
and conferred upon appellant’s Saginaw constituent 
or to block the transfer of such rights to appellant 
upon consolidation. If the Comptroller were to deny 
appellant’s application to establish a new Saginaw 
branch upon the ground that such establishment would 
not be economically sound, appellant would have no 
cause for complaint. But the Comptroller may not 
invoke a provision designed merely as an economic 
testing device to justify his denial of an affirmative 
statutory right or eligibility conferred upon appel¬ 
lant by other provisions of Federal law. 

III. Conclusion 

There are two completely independent grounds upon 
which appellant should be declared legally eligible to 
establish a new branch in Saginaw. The Comptroller 
and the court below have rejected both grounds as 
a matter of law, and in so doing they have done vio¬ 
lence not only to the language but also to the legis¬ 
lative purpose of the two statutes here involved. 

The result is that there is now created a situation 
never contemplated by either the Congress or the leg- 

12 U.S.C. ] might immediately be reestablished under section 
[36(c)] upon obtaining the consent and approval of the 
Comptroller of the Currency and complying with the re¬ 
quirements of the law.” Opinion quoted with approval in 
39 Op. Atty. Gen. 469, 473 (1940). 



islature of Michigan. Tender the decision of the court 
below a national hank may legally enter a particular 
city through consolidation with a local bank and may 
establish itself as a useful member of the community, 
and yet, no matter how well qualified economically 
to expand its services in the community and no mat¬ 
ter how hard pressed by competing institutions, the 
bank is barred as a matter of Jaw from ever opening 
a new set of offices in the same city. If this view is 
correct, the two legislatures, state and Federal, have 

told banks that tliev mav establish themselves in new 
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communities with one banking office, but, even if the 
Comptroller should think more expansion by such 
banks desirable, they are forbidden by laic ever to 
open new offices in the same communities thereafter. 
What the purpose of such a completely arbitrary legal 
barrier might be has never been explained. 

Such an interpretation, it is submitted, must be 
rejected, particularly in view of the fact that it re¬ 
quires for its acceptance considerable amendments of 
each of the statutory provisions involved. Thus to 
achieve his purpose the Comptroller must delete from 
the second paragraph of Section 34 of the Michigan 
Financial Institutions Act two words and insert three 
new words in their stead; 1 he must inject a new 
eight-word clause into the first paragraph of the same 
section; 2 and he must insert at least three new words 
into both Section 34 and Section 34a of Title 12, 
United States Code. 3 For the appropriate legislatures 

1 Delete “said bank” and insert “its principal office.” See 
pp. 8-9, 19-24, supra. 

2 Insert, as the Comptroller himself expresses it, the phrase 
“other than a branch of the applicant bank.” See pp. 18-19, supra. 

3 For example, after the phrase “all the rights, franchises, and 
interests,” insert “except branching rights.” 




to take such action would be entirely proper, but for 
a Federal administrative official or a Federal court 
to do so is unthinkable. The arbitrary legal barrier 
now newly created by the Comptroller and the court 
below must be removed so that appellant and similar 
institutions, when found by the Comptroller to be eco¬ 
nomically qualified, may open new offices in commu¬ 
nities in which they are already legally conducting a 
banking business. 

The decision of the District Court should be re¬ 
versed and summary judgment entered for appellant. 

Respectfully submitted, 

John Lord O’Brian 
Daniel M. Gribbon 
Roberts B. Owen 
Attorneys for A p pell ant 

Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 

Hooker, Alley & Duncan 
50 Broadway 
New York, N. Y. 

Of Counsel. 
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SUPPLEMENT OF STATUTES 

TITLE 5, UNITED STATES CODE 

Section 1009. Judicial Review of Agency Action. 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of review. 

Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be en¬ 
titled to judicial review thereof. 

(b) Form and venue of proceedings. 

The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of 
legal action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 

(c) Acts review able. 

Every agency action made reviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial re¬ 
view. Any preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable shall be subject to 
review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or deter¬ 
mined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 
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(d) Relief pending review. 

Pending judicial review any agency is authorized, where 
it finds that justice so requires, to postpone the effective 
date of any action taken by it. Upon such conditions as 
may be required and to the extent necessary to prevent 
irreparable injury, every reviewing court (including every 
court to which a case may be taken on appeal from or 
upon application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action 
or to preserve status or rights pending conclusion of the 
review proceedings. 

(e) Scope of review. 

So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of 
any agency action. It shall (A) compel agency action 
unlawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or im¬ 
munity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of 
the rule of prejudicial error. (June 11, 1946, c. 324, §10, 
60 Stat. 243.) 
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TITLE IS, UNITED STATES CODE 

Section 33. Consolidation of Banks; Capital Stock; 

Dissenting Shareholders; Notice; Valuation of 

Shares. 

Any two or more national banking associations located 
within the same State, county, city, town, or village may, 
with the approval of the Comptroller of the Currency, 
consolidate into one association under the charter of either 
existing banks, on such terms and conditions as may be 
lawfully agreed upon by a majority of the board of di¬ 
rectors of each association proposing to consolidate, and 
be ratified and confirmed by the affirmative vote of the 
shareholders of each such association owning at least 
two-thirds of its capital stock outstanding, at a meet¬ 
ing to be held on the call of the directors after publishing 
notice of the time, place, and object of the meeting for 
four consecutive weeks in some newspaper published in 
the place where the said association is located, and if 
no newspaper is published in the place, then in a paper 
published nearest thereto, and after sending such notice 
to each shareholder of record by registered mail at 
least ten days prior to said meeting: Provided, That 
the capital stock of such consolidated association shall 
not be less than that required under existing law for 
the organization of a national bank in the place 
in which it is located: And provided further . That 
if such consolidation shall be voted for at said meetings 
by the necessary majorities of the shareholders of each of 
the associations proposing to consolidate, any shareholder 
of any of the associations so consolidated, who has voted 
against such consolidation at the meeting of the associa¬ 
tion of which he is a shareholder or has given notice in 
writing at or prior to such meeting to the presiding officer 
that he dissents from the plan of consolidation, shall be 
entitled to receive the value of the shares so held by him 
if and when said consolidation shall be approved by the 
Comptroller of the Currency, such value to be ascertained 
as of the date of the Comptroller’s approval by an ap¬ 
praisal made by a committee of three persons, one to be 
selected by the shareholder, one by the directors, and the 
third by the two so chosen; and in case the value so fixed 
shall not be satisfactory to the shareholder he may within 
five days after being notified of the appraisal appeal to 
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the Comptroller of the Currency, who shall cause a re¬ 
appraisal to be made, which shall he final and binding; 
and if said reappraisal shall exceed the value fixed by 
said committee, the bank shall pay the expenses of the 
reappraisal; otherwise the appellant shall pay said ex¬ 
penses, and the value so ascertained and determined shall 
be deemed to be a debt due and be forthwith paid to said 
shareholder from said bank, and the share so paid shall be 
surrendered and after due notice sold at public auction 
within thirty days after the final appraisement provided 
for in this section. 

Publication of notice and notification by registered mail 
of the meeting provided for in the foregoing paragraph 
may be waived by unanimous action of the shareholders 
of the respective associations. Where a dissenting share¬ 
holder has given notice as above provided to the association 
of which he is a shareholder of his dissent from the plan 
of consolidation, and the directors thereof fail for more 
than thirty days thereafter to appoint an appraiser of 
the value of his shares, said shareholder may request the 
Comptroller of the Currency to appoint such appraiser to 
act on the appraisal committee for and on behalf of such 
association. 

If shares, when sold at public auction in accordance with 
this section, realize a price greater than their final ap¬ 
praised value, the excess in such sale price shall be paid 
to the shareholder. The consolidated association shall 
be liable for all liabilities of the respective consolidating 
associations. In the event one of the appraisers fails to 
agree with the others as to the value of said shares, then 
the valuation of the remaining appraisers shall govern. 
(Nov. 7, 1918, ch. 209, §1, 40 Stat. 1043; June 16, 1933, ch. 
89, §24(a), 48 Stat. 190; Aug. 23, 1935, ch. 614, §330, 49 
Stat. 718.) 

Section 34. Effect of Consolidation on Rights and 
Liabilities. 

Associations consolidating with another association under 
the provisions of section 33 of this title shall not be re¬ 
quired to deposit lawful money for their outstanding cir¬ 
culation, but their assets and liabilities shall be reported 

bv the association with which thev have consolidated. And 
+ * 
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all the rights, franchises, and interests of the said national 
bank so consolidated in and to every species of property, 
personal and mixed, and choses in action thereto belonging, 
shall be deemed to be transferred to and vested in such 
national bank into which it is consolidated without any 
deed or other transfer, and the said consolidated national 
bank shall hold and enjoy the same and all rights 
of property, franchises, and interests in the same manner 
and to the same extent as was held and enjoyed by the 
national bank so consolidated therewith. (Nov. 7, 1918, 
ch. 209, §2, 40 Stat. 1044). 

Section 34a. Consolidation of State Bank, etc., With 
National Bank; Capital Stock; Dissenting Share¬ 
holders. 

Any bank incorporated under the laws of any State, 
or any bank incorporated in the District of Columbia, 
may be consolidated with a national banking association 
located in the same State, county, city, town, or village 
under the charter of such national banking association 
on such terms and conditions as may be lawfully agreed 
upon by a majority of the board of directors of each asso¬ 
ciation or bank proposing to consolidate, and which agree¬ 
ment shall be ratified and confirmed bv the affirmative 
vote of the shareholders of each such association or bank 
owning at least two-thirds of its capital stock outstanding, 
or by a greater proportion of such capital stock in the 
case of such State bank if the laws of the State where the 
same is organized so require, at a meeting to be held on 
the call of the directors after publishing notice of the 
time, place, and object of the meeting for four consecutive 
weeks in some newspaper of general circulation published 
in the place where the said association or bank is situated, 
and in the legal newspaper for the publication of legal 
notices or advertisements, if any such paper has been 
designated by the rules of a court in the county where such 
association or bank is situated, and if no newspaper is 
published in the place, then in a paper of general circula¬ 
tion published nearest thereto, unless such notice of meet¬ 
ing is waived in writing by all stockholders of any such 
association or bank, and after sending such notice to each 
shareholder of record by registered mail at least ten days 
prior to said meeting, but any additional notice shall be 
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given to the shareholders of such State bank which may 
be required by the laws of the State where the same is 
organized. The capital stock of such consolidated asso¬ 
ciation shall not be less than that required under existing 
law for the organization of a national banking association 
in the place in which such consolidated association is 
located. Upon such a consolidation, or upon a consolidation 
of two or more national banking associations under section 
33 of this title, the corporate existence of each of the 
constituent banks and national banking associations par¬ 
ticipating in such consolidation shall be merged into and 
continued in the consolidated national banking association 
and the consolidated association shall be deemed to be 
the same corporation as each of the constituent institutions. 
All the rights, franchises, and interests of each of such 
constituent banks and national banking associations in 
and to every species of property, real, personal, and mixed, 
and choses in action thereto belonging, shall be deemed 
to be transferred to and vested in such consolidated na¬ 
tional banking association without any deed or other trans¬ 
fer; and such consolidated national banking association, 
bv virtue of such consolidation and without anv order or 
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other action on the part of any court or otherwise, shall 
hold and enjoy the same and all rights of property, fran¬ 
chises, and interests, including appointments, designations, 
and nominations and all other rights and interests as 
trustee, executor, administrator, registrar of stocks and 
bonds, guardian of estates, assignee, receiver, committee 
of estates of lunatics and in every other fiduciary capacity, 
in the same manner and to the same extent as such rights, 
franchises, and interests were held or enjoyed by any such 
constituent institution at the time of such consolidation: 
Provided , however. That where any such constituent insti¬ 
tution at the time of such consolidation was acting under 
appointment of any court as trustee, executor, adminis¬ 
trator, registrar of stocks and bonds, guardian of estates, 
assignee, receiver, committee of estates of lunatics or in 
any other fiduciary capacity, the consolidated national 
banking association shall be subject to removal by a court 
of competent jurisdiction in the same manner and to the 
same extent as was such constituent corporation prior to 
the consolidation, and nothing herein contained shall be 
construed to impair in any manner the right of any court 
to remove such a consolidated national banking association 
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and to appoint in lieu thereof a substitute trustee, executor, 
or other fiduciary, except that such right shall not be 
exercised in such a manner as to discriminate against na¬ 
tional banking associations, nor shall any such consolidated 
association be removed solely because of the fact that it 
is a national banking association. If such consolidation 
shall be voted for at said meetings by the necessary ma¬ 
jorities of the shareholders of the association and of the 
State or other bank proposing to consolidate, and thereafter 
the consolidation shall be approved by the Comptroller 
of the Currency, any shareholder of either the association 
or the State or other bank so consolidated, who has voted 
against such consolidation at the meeting of the association 
of which he is a stockholder, or has given notice in writing 
at or prior to such meeting to the presiding officer that 
he dissents from the plan of consolidation, shall be entitled 
to receive the value of the shares so held by him if and 
when said consolidation shall be approved by the Comp¬ 
troller of the Currency, such value to be ascertained as of 
the date of the Comptroller’s approval by an appraisal 
made by a committee of three persons, one to be selected 
by the shareholder, one by the directors of the consolidated 
association, and the third by the two so chosen; and in 
case the value so fixed shall not be satisfactory to such 
shareholder he may within five days after being notified 
of the appraisal appeal to the Comptroller of the Currency, 
who shall cause a reappraisal to be made, which shall be 
final and binding; and the consolidated association shall 
pay the expenses of reappraisal, and the value as ascer¬ 
tained by such appraisal or reappraisal shall be deemed to 
be a debt due and shall be forthwith paid to said share¬ 
holder by said consolidated association, and the shares so 
paid for shall be surrendered and, after due notice, sold 
at public auction within thirty days after the final appraise¬ 
ment provided for in this section; and if the shares so sold 
at public auction shall be sold at a price greater than 
the final appraised value, the excess in such sale price 
shall be paid to the said shareholder; and the consolidated 
association shall have the right to purchase such shares 
at public auction, if it is the highest bidder therefor, for 
the purpose of reselling such shares within thirty days 
thereafter to such person or persons and at such price as 
its board of directors by resolution may determine. The 
liquidation of such shares of stock in any Stafe bank 
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shall be determined in the manner prescribed by the law 
of the State in such cases if such provision is made in the 
State law; otherwise as hereinbefore provided. No such 
consolidation shall be in contravention of the law of the 
State under which such bank is incorporated. 

Where a dissenting shareholder has given notice as 
provided in this section to the bank of which he is a share¬ 
holder of his dissent from the plan of consolidation, and 
the directors thereof fail for more than thirty days there¬ 
after to appoint an appraiser of the value of his shares, 
said shareholder may request the Comptroller of the Cur¬ 
rency to appoint such appraiser to act on the appraisal 
committee for and on behalf of such bank. In the event 
one of the appraisers fails to agree with the others as to 
the value of said shares, then the valuation of the remain¬ 
ing appraiser shall govern. (Nov. 7, 1918, ch. 209, §3, 
as added Feb. 25, 1927, ch. 191, §1, 44 Stat. 1225, and 
amended June 16, 1933, ch. 89, §24, 48 Stat. 190; Aug. 23, 
1935, ch. 614, §331, 49 Stat. 719; July 14, 1952, ch. 722, 
§2, 66 Stat. 601.) 

Section 36. Branch Banks. 

The conditions upon which a national banking associa¬ 
tion may retain or establish and operate a branch or 
branches are the following: 

(a) A national banking association may retain and oper¬ 
ate such branch or branches as it mav have had in lawful 
operation on February 25, 1927, and any national banking 
association which continuously maintained and operated 
not more than one branch for a period of more than twenty- 
five years immediately preceding February 25, 1927, may 
continue to maintain and operate such branch. 

(b) If a State bank is after February 25,1927, converted 
into or consolidated with a national banking association, 
or if two or more national banking associations are con¬ 
solidated, such converted or consolidated association may, 
with respect to any of such banks, retain and operate any of 
their branches which may have been in lawful operation 
by any bank on February 25, 1927. 

(c) A national banking association may, with the ap¬ 
proval of the Comptroller of the Currency, establish and 
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operate new branches: (1) Within the limits of the city, 
town or village in which said association is situated, if 
such establishment and operation are at the time expressly 
authorized to State banks by the law of the State in ques¬ 
tion; and (2) at any point within the State in which said 
association is situated, if such establishment and operation 
are at the time authorized to State banks by the statute 
law of the State in question by language specifically grant¬ 
ing such authority affirmatively and not merely by implica¬ 
tion or recognition, and subject to the restrictions as to 
location imposed by the law of the State on State banks. 
In any State in which State banks are permitted by statute 
law* to maintain branches within county or greater limits, 
if no bank is located and doing business in the place wffiere 
the proposed agency is to be located, any national banking 
association situated in such State may, with the approval 
of the Comptroller of the Currency, establish and operate, 
without regard to the capital requirements of this section, 
a seasonal agency in any resort community within the 
limits of the county in which the main office of such associa¬ 
tion is located, for the purpose of receiving and paying 
out deposits, issuing and cashing checks and drafts, and 
doing business incident thereto: Provided, That any per¬ 
mit issued under this sentence shall be revoked upon the 
opening of a State or national bank in such community. 
Except as provided in the immediately preceding sentence, 
no such association shall establish a branch outside of the 
city, town, or village in which it is situated unless it has 
a combined capital stock and surplus equal to the combined 
amount of capital stock and surplus, if any, required by 
the law of the State in which such association is situated 
for the establishment of such branches by State banks, 
or, if the law of such State requires only a minimum 
capital stock for the establishment of such branches by 
State banks, unless such association has not less than an 
equal amount of capital stock. 

(d) The aggregate capital of every national banking 
association and its branches shall at no time be less than 
the aggregate minimum capital required by law for the 
establishment of an equal number of national banking 
associations situated in the various places where such asso¬ 
ciation and its branches are situated. 
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(e) No branch of any national banking association shall 
be established or moved from one location to another 
without first obtaining the consent and approval of the 
Comptroller of the Currency. 

(f) The term “branch” as used in this section shall 
be held to include any branch bank, branch office, branch 
agency, additional office, or any branch place of business 
located in any State or Territory of the United States or 
in the District of Columbia at which deposits are received, 
or checks paid, or money lent. 

(g) This section shall not be construed to amend or 
repeal sections 601—604 of this title, authorizing the estab¬ 
lishment by national banking associations of branches in 
foreign countries, or dependencies, or insular possessions 
of the United States. 

(h) The words “State bank,” “State banks,” “bank,” 
or “banks,” as used in this section, shall be held to include 
trust companies, savings banks, or other such corporations 
or institutions carrying on the banking business under the 
authoritv of State laws. (R.S. §5155; Feb. 25, 1927, eh. 
191, §7,'44 Stat. 1228; June 16, 1933, ch. 89, §23, 48 Stat. 
189, 190: Aug. 23, 1935, ch. 614, §305, 49 Stat. 708; July 
15, 1952, ch. 753, §2(b), 66 Stat. 633.) 

TITLE 28, EXITED STATES CODE 

Section 2201. Creation of Remedy. 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
United States and the District Court for the Territory of 
Alaska, upon the filing of an appropriate pleading, may 
declare the rights and other legal relations of any interested 
party seeking such declaration, whether or not further 
relief is or could be sought. Any such declaration shall 
have the force and effect of a final judgment or decree and 
shall be reviewable as such. (June 25, 1948, c. 646, 62 Stat. 
964, amended Mav 24, 1949, c. 139, §111, 63 Stat. 105; Aug. 
28, 1954, c. 1033, 68 Stat. 890.) 
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MICHIGAN FINANCIAL INSTITUTIONS ACT 

Section 33a. Bank, authority to contribute to charities. 

Any bank shall have power to contribute to community 
funds, or to charitable, philanthropic or benevolent instru¬ 
mentalities conducive to public welfare, such sums as its 
board of directors may deem expedient and in the interests 
of the bank. 

Section 34. Bank ; branches. 

Any bank having a capital of at least $50,000.00 may, 
with the written approval of the commission, establish and 
operate a branch or branches within a village or city other 
than that in which it was originally chartered: Provided, 
That the village or city in which it is proposed to establish 
and operate a branch is located in the same county in 
which the parent bank has its principal office or, if not 
in said county, then within 25 miles of said parent bank 
or in a contiguous county at a point more than 25 miles 
from the parent bank, if such county has no bank: Pro¬ 
vided further, That no such branch shall be established in 
a city or village in which a state or national bank or 
branch thereof is then in operation: Provided further, 
That the commission shall not grant such approval unless 
the parent bank has capital and surplus in an amount at 
least equal to the aggregate minimum capital and surplus, 
respectively, required for the establishment of a bank in 
each of the various places where such bank and its branches 
are to be located and unless the commission is satisfied as 
to the sufficiency of the capital and surplus of the bank, 
the necessity for the establishment of such branch or 
branches and the prospects of successful operation if 
established. 

Any bank may, with the written approval of the commis¬ 
sion, establish and operate a branch or branches within 
the limits of the city or village in which said bank is lo¬ 
cated: Provided, That the commission is satisfied as to 
the necessity for the establishment of such branch and the 
prospects of successful operation if established. No 
branch of any such bank shall be moved from 1 location 
to another within the same city or village without the 
written approval of the commission. 
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Section 35. Bank ; fiduciary powers. 

Except as hereinafter provided, the commission may, 
upon application, grant to any bank the power to act as 
trustee, executor, administrator, registrar of stocks and 
bonds, assignee, receiver, guardian of estates of minors, 
incompetent persons, or lunatics, and to act as agent for 
the transaction of business and the management of estates, 
or in any other fiduciary capacity in which trust companies 
now or hereafter existing under the laws of this state may 
engage, with all the rights, privileges, powers, duties, and 
immunities conferred upon trust companies under the pro¬ 
visions of this act, except as herein otherwise provided. * * * 

Section 36. Bank; safe deposit and storage department. 

Any bank shall have power to operate a safe deposit 
and storage department or invest an amount not exceeding 
in the aggregate 15 per cent of its unimpaired capital 
stock and surplus in the stock of not more than 1 safe 
and collateral deposit company organized under the provi¬ 
sions of the laws of the state of Michigan : • 

Section 37. Beal estate ; purchase, holding and 

CONVEYANCE. 

A bank may, by action of its board of directors, lease, 
purchase, hold, and convey real estate for the following 
purposes, but for no other; * * * 

Section 38. Industrial loan business; application, cer¬ 
tificate of authority. 

Any bank subject to the provisions of this chapter may 
apply to the commission, on such application form as may 
be prescribed by it, for permission to engage in the business 
of making industrial loans. In passing upon such applica¬ 
tions, the commission shall consider the amount of capital 
and surplus of the bank, the character and needs of the 
community to be served, and such other facts and circum¬ 
stances that seem to the said commission proper, and may 
grant or refuse the application in view of its findings. 
Any bank, upon receipt from the commission of a certificate 
of authority to operate an industrial loan department, 
notwithstanding any other provision of law to the contrary, 
shall have power: 


(a) To loan money and deduct interest therefor in ad¬ 
vance at the rate of 7 per cent per annum, or less, on the 
entire amount of the loan from the date of disbursement 
thereof to the date of maturity thereof or to the date of 
maturity of the last maturing installment thereof, and in 
addition to receive uniform weekly, semi-monthly or 
monthly repayment installments on said loan, herein called 
“industrial loans”, jvith or without an allowance of interest 
on such installments. # • # 

Section 42. Capital stock; annexation of territory. 

Any bank located in a city or village which shall in 
whole or in part be, or which shall heretofore have been, 
annexed to a citv, shall continue after such annexation to 
be subject to the requirements as to capitalization, re¬ 
serves, or otherwise, to which it would have been subject 
had such annexation not taken place. But such bank shall 
not remove or re-establish its banking offices at a location 
in the city not included within the limits of such annexed 
territory unless its capital stock shall be equal to the 
minimum amount required for the organization of a bank 
in such city. 

Section 67. Reserve cities ; legal depositaries. 

The commission shall annually designate and approve 
certain cities in this and any other state as reserve cities 
for banks which are not member banks under the federal 
reserve act. 

Any incorporated bank, state or national, in such cities 
shall be a legal depositary for reserve funds referred to in 
this section, if it shall have a combined capital and surplus 
of 250,000 dollars if located in a city which has a population 
not in excess of 250,000, 500,000 dollars if located in a city 
which has a population of more than 250,000, 750,000 dollars 
if located in a city which has a population of more than 
500,000, and 1,500,000 dollars if located in a city which 
has a population of more than 1,000,000. Such bank shall 
make such reports as the commission may prescribe and 
shall submit to such examinations as the commission may 
deem necessary; and shall furnish each depositing state 
bank a detailed daily statement of account of all reserve 
moneys so deposited on active account. Should any bank 
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in any reserve city violate the provisions of this act, the 
commission may prohibit such bank from acting as a legal 
depositary for reserve funds. 

Section 144. Articles of incorporation ; powers. 

Upon duly making and filing articles of incorporation 
the industrial bank shall become a body corporate and as 
such shall have power: . . . 

Eleventh, To establish with the consent of the com¬ 
mission, branch offices or places of business within the 
city or village in which its principal office is located, but 
not elsewhere; * * # 
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QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are as 
follows: 

1. Whether the Comptroller of the Currency was in error 
in giving consideration to both paragraphs of Section 34 of 
the Michigan Financial Institutions Act in determining the 
eligibility of the Michigan National Bank to establish an 
additional branch in Saginaw, Michigan, which is located more 
than 25 miles from Lansing, Michigan, where the main office 
of the Bank is located. 

2. Whether the Comptroller of the Currency was in error 
in ruling that no branching privileges should be given to a 
National Bank which are not by State law affirmatively given 
to State Banks. 

3. Whether the trial court was in error in sustaining the 
Comptroller’s interpretation of Michigan law reading “any 
bank may * * * establish * * * a branch or branches within 
the limits of the city * * * in which said bank is located” 
wherein the Comptroller held that the qualifying clause 
“within the limits of the city in which said bank is located” 
refers to the parent bank and its location and not to the location 
of any of the branches of the bank. 

4. Whether the Comptroller of the Currency was in error 
in ruling that 12 U. S. C., Section 36, wdiich relates specifically 
to branching privileges of National Banks should be con¬ 
sidered in conjunction with 12 U. S. C. 34 and 34 (a), which 
relates to the rights, privileges, and franchises that flow to the 
consolidated bank upon a consolidation, and that no general 
rights, privileges, or franchises may be given National Banks 
to branch which are inconsistent with the provisions of law 
specifically relating to the establishment of branch banks. 
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counterstatement of the case 

Appellant is the Michigan National Bank. Effective Decem¬ 
ber 31, 1940, the Michigan National Bank of Lansing, Michi¬ 
gan, was formed out of a consolidation of six national banks 
under a single charter. Branches of the new bank were per¬ 
mitted to be established at various cities in Michigan at the 
sites of the former main offices of the banks being consolidated 
and at the sites of those branches of the consolidating banks 
which had been in operation from February 25, 1927 (J. A., 
p. 22) (Complaint J. A., pps. 2-3). One of these six former 
national banks which now became a branch of the new Michi¬ 
gan National Bank was the Saginaw National Bank of Sagi¬ 
naw, Michigan (Comp. J. A., pps. 2-3) (Answer, J. A., p. 20). 
When it had operated independently in Saginaw, Michigan, the 
Saginaw National Bank had a branch of its own in the City 
of Saginaw\ Following the consolidation and pursuant to 
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§ 12 U. S. C. 36 (b) and (c) and Michigan law, it was required 
to give up its prior branch in the City of Saginaw (J. A., pps. 
25 and 29, J. A., p. 9). 

On several occasions since the year 1940, appellant has by 
formal administrative procedures indicated its desire to estab¬ 
lish additional branches in towns where it now has branches 
(J. A. 22). 

As early as July 15, 1946, appellant sought permission from 
the former Comptroller, Mr. Preston Delano, to establish addi¬ 
tional branches in each of the communities in which it then had 
banking offices (J. A. 25). Three days later. Deputy Comp¬ 
troller of the Currency, C. B. Upham, answering for the Comp¬ 
troller, indicated to appellant that the establishment of a 
branch such as appellant sought, could not be authorized under 
the Comptroller’s interpretation of the Michigan statutes 
and Federal banking law for the reason that the proposed 
branch bank locations are more than 25 miles distant from 
the location of the parent bank in Lansing (J. A. 23, 26, 27). 

By letter dated September 6, 1950 (J. A. 27), appellant 
sought permission to open a second branch in Saginaw. 
Replying in a letter dated September 20, 1950 (J. A. 32), 
appellant was advised that the Comptroller’s Office could not 
agree with the appellant’s proposed construction of the law 
and relying on 12 U. S. C. 36 (b), the Comptroller’s Office 
stated that it was adhering to the position taken that appellant 
bank could not retain upon consolidation branches of the 
respective consolidating units if they were established subse¬ 
quent to February 25, 1927. By letter dated September 22, 
1950, appellant advised the Comptroller of the Currency that 
it agreed with the basis of the Comptroller’s position taken 
in 1940 as being in full accord with the specific language of 
12 U. S. C. 36 (b) (J. A. 33). However, appellant now said 
that reliance for establishing a branch from a branch was 
being put on § 34 (b) of the Michigan statute. On October 
6, 1950, the Comptroller replied to the position taken by ap¬ 
pellant on September 22, 1950. In that letter (J. A. 35, 36) 
it was pointed out by Mr. J. L. Robertson, the Deputy Comp¬ 
troller, that the same point had been raised previously by Mr. 
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Stoddard, appellant’s President, and Mr. Garey, appellant’s 
counsel, at a conference on July 26, 1950. At that time it was 
explained to those representatives of appellant that the Comp¬ 
troller’s Office would not undertake to construe a provision 
of a State statute without the benefit of decided cases or the 
opinion of the Attorney General of that State (J. A. 36). 

Finally, by letter dated June 22, 1953, appellant once again 
sought a reconsideration by appellee of his ruling that accord¬ 
ing to Michigan law a bank would not be permitted to branch 
in a city more than 25 miles distant from the parent office 
(J. A. 37). By letter dated January 5, 1954, the Comptroller 
of the Currency once again affirmed the position that he had 
taken in refusing to give approval for such a branch (J. A. 45). 
In that very letter the Comptroller pointed out that he had 
requested the Michigan State Banking Commissioner to obtain 
the opinion of the Attorney General of Michigan as to the 
proper construction of the State statute involved. A copy of 
that opinion of the Attorney General of the State of Michigan, 
No. 1714, dated December 14, 1953 (J. A. 40), was enclosed 
and forwarded to appellant. 

Pursuant to a request for opinion, under date of March 10, 
1954, the Comptroller of the Currency received from the then 
General Counsel of the Treasury, Elbert P. Tuttle, presently 
a Federal Circuit Judge of the Fifth Circuit, an opinion as to 
the proper construction of the Michigan statute pertaining to 
branch banking. (J. A. 46.) The General Counsel’s opinion 
concluded the action taken by the Comptroller in rejecting the 
application of appellant was correct. Then, on July 14, 1954, 
the appellee, Comptroller of the Currency, informed the appel¬ 
lant (J. A. 53,54) that after careful consideration of the several 
applications for a branch to be established in addition to the 
already existing branch of the Michigan National Bank in 
Saginaw, Michigan, that it was the intention of Congress that 
a national bank be allowed to establish branches only where 
state banks would be permitted the same privilege. The 
agreement of the Comptroller’s own counsel, the concurrence 
of the General Counsel of the Treasury and the opinion ren¬ 
dered by the Attorney General of Michigan, to the effect that 
a state bank with its main office in Lansing having a branch in 
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Saginaw could not by reason of that fact obtain approval for 
the establishment of the second branch in Saginaw, all lend 
support to the conclusion originally reached by the Comptroller. 

On July 23,1954. appellant filed a complaint for declaratory 
relief herein (J. A. 2). 

On June 7,1955. the lower court, after hearing cross motions 
for summary judgment, granted the Comptroller's motion 
and denied that of the Michigan National Bank by order dated 
June 16,1955 (J. A., p. 66). This appeal followed. 

STATUTES INVOLVED 

Michigan Financial Institutions Act 

Section 34. Bank ; Branches. 

Any bank having a capital of at least $50,000.00 may, 
with the written approval of the commission, establish 
and operate a branch or branches within a village or 
city other than that in which it was originally chartered: 
Provided, That the village or city in which it is proposed 
to establish and operate a branch is located in the same 
county in which the parent bank has its principal office 
or, if not in said county, then within 25 miles of said 
parent bank or in a contiguous county at a point more 
than 25 miles from the parent bank, if such county has 
no bank: Provided further. That no such branch shall 
be established in a city or village in which a state or 
national bank or branch thereof is then in operation: 
Provided further. That the commission shall not grant 
such approval unless the parent bank has capital and 
surplus in an amount at least equal to the aggregate 
minimum capital and surplus, respectively, required for 
the establishment of a bank in each of the various places 
where such bank and its branches are to be located and 
unless the commission is satisfied as to the sufficiency 
of the capital and surplus of the bank, the necessity for 
the establishment of such branch or branches and the 
prospects of successful operation if established. 

Any bank may, with the written approval of the com¬ 
mission, establish and operate a branch or branches 
within the limits of the city or village in which said 
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bank is located: Provided, That the commission is sat¬ 
isfied as to the necessity for the establishment of such 
branch and the prospects of successful operation if es¬ 
tablished. No branch of any such bank shall be moved 
from 1 location to another within the same city or 
village without the written approval of the commission. 

Section 114. Liability of Banks and Rights of 
Others Unimpaired by Sale, Consolidation, or 
Merger, or Conversion, or by Increase or De¬ 
crease of Stock 

***** 

Subject to the requirements, restrictions, and limita¬ 
tions of section 34 of this act, any consolidated bank 
resulting from the consolidation of 2 or more state banks 
or any 1 or more banks or trust companies, as provided 
for in section 104 of this act, and any state bank or na¬ 
tional banking association which purchases the assets 
of a state bank, as provided for in section 112 of this 
act, may, with the written permission of the commission, 
establish and operate as a branch or branches the con¬ 
solidating trust company, bank or banks, or any bank 
which sells its assets to another state bank or national 
banking association, as provided in section 112 of this 
act. 


SUMMARY OF ARGUMENT 

The Comptroller of the Currency correctly interpreted the 
applicable Federal and State laws with respect to appellant. 
Federal law authorizes the Comptroller to approve the estab¬ 
lishment of new branches of national banks provided such 
establishment is authorized to state banks by the statute law 
of the state affirmatively and not merely by implication and 
subject to restrictions as to location imposed by the laws of 
the state on state banks. 

The Comptroller’s interpretation of Section 34 of the Michi¬ 
gan Financial Institutions Act is a consistent and logical in¬ 
terpretation which clearly makes provision for branches inside 
the city where the bank is located, as well as in cities “other 
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than that in which it was originally chartered” (Appellant’s 
Supplement of Statutes, p. XI). 

The Comptroller’s interpretation of the plain language of 
this section makes the entire section a complete, consistent, and 
integrated treatment of branch banking. The appellant’s 
strained construction of the second paragraph of Section 34 
would render nugatory the entire preceding paragraph. The 
legislative history of the Michigan Act supports the Comp¬ 
troller’s interpretation and is at variance with that position 
taken by appellants. Moreover, there has been a long con¬ 
tinued and consistent administrative interpretation given to 
this statute by both Michigan and Federal Executive officials 
which interpretation wholly supports the interpretation put. 
on these sections by appellee. 

The Comptroller of the Currency correctly interpreted the 
specific provisions in Federal law relating to branch banking as 
controlling of any general rights, privileges, or franchises which 
might have been preserved in a bank consolidation under other 
provisions of Federal law. These sections of Federal law, 12 
U. S. C. 34, 34a and 36 have received a long-settled administra¬ 
tive construction by the Executive Department of the Federal 
Government entrusted with their administration. That inter¬ 
pretation is consistent with the principle of statutory construc¬ 
tion to the effect that provisions of law specific in nature govern 
over provisions which are general in import. The Comptroller’s 
interpretation of these sections has not only been consistent 
with the settled administrative construction and in line with 
settled principles of statutory construction, but it has also been 
in harmony with the avowed purpose and intent of Federal law 
to refrain from affording national banks a competitive advan¬ 
tage over state institutions. 

Declaratory relief is discretionary. It adds no new sub¬ 
stantive rights but merely a new remedy. It should not be used 
to control executive or administrative discretion. This is par¬ 
ticularly true where the declaration sought will do violence 
to a system of banking established by the State in question. 
National banks are to be given no greater rights than are 
accorded state banks. The declaration sought, if granted, will 
upset this principle of equality. It will not be in the public 
interest and it will not end this controversy. 


ARGUMENT 


I 

The Comptroller’s Interpretation Of Applicable Federal and 

State law is entirely consistent with the plain meaning of 

those statutes 

Appellant raises two questions both designed to demonstrate 
that the appellee, in refusing to give his approval to the estab¬ 
lishment of a second branch bank in Saginaw, Michigan, made 
an erroneous ruling. 1 In the first section of appellant’s brief, 
it relies on Section 34 of the Michigan Financial Institutions 
Act, wdiich section is in two paragraphs and pertains to the 
subject of branch banking. 

Appellant’s second major argument is predicated upon those 
sections of Federal law which relate to consolidations of banks. 
Title 12 U. S. C., Sections 34,34a and 36. 

1. Federal law authorizes the Comptroller to approve the 
establishment of new branches of National Banks provided 
such establishment is authorized to State Banks by the statute 
law of the State affirmatively and not merely by implication 
and subject to the restrictions as to location imposed by the 
laws of the State on State Banks. Thus, at the outset, Section 
5155 (c) of the United States Revised Statutes, as amended, 
12 U. S. C. 36 (c), requires that the Comptroller examine the 
provisions of State law. Congress was explicit in laying down 

1 Par. 16 of the Complaint reads in part as follows: “The defendant’s 
unqualified refusal to give further consideration to plaintiff’s application 
to establish a second branch office in Saginaw is based solely upon an 
erroneous interpretation of the law * * *” (J. A. 7) [Emphasis supplied]. 
While it is clear under the doctrine enunciated by this Court in the recent case 

of DoehXa Greeting Cards, Inc. v. Summerfleld, Postmaster General. -U. S. 

App. D. C.-,-F. 2d-, decided November 3, 1855, that when 

a government official acts rationally and not arbitrarily or capriciously, 
even if he acted erroneously, but within the scope of statutory power: “It 
follows that the error of law, if any, was an error in the performance of 
a function of the sovereign, and the court may not enjoin the action.” See 
State of Arizona v. Hobby , 221F. 2d 488, 500; Larson v. Domestic and For ¬ 
eign Commerce Corp.. 337 U. S. 682 (1949). Here the implication of this doc¬ 
trine will be subsequently discussed. Appellee desires affirmatively at the 
outset to state the reasons which impel him to the decision which he has 
made. 
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the rule that National Banks located within a given State 
should enjoy no greater branch banking privileges than are 
accorded by State law to State Banks in that State. The record 
reveals that the Comptroller has considered carefully the pro¬ 
visions of Michigan law applicable to the situation with which 
he is confronted. Through the Michigan Commissioner of 
Banking, he has sought and received an opinion prepared by 
the Michigan Attorney General (J. A. 40, et seq.). The 
Comptroller has also consulted the Commissioner of the State 
Banking Department with reference to the interpretation 
placed on the Michigan statute in question and has received 
from him an opinion (J. A. 56, et seq.). The Comptroller has 
also consulted and has received from the General Counsel of 
the Treasury an opinion as to the interpretation of the appli¬ 
cable State statutes (J. A. 46). Thus, it appears affirmatively 
the Comptroller has followed the directive contained in Fed¬ 
eral law: he has consulted applicable State law to determine 
whether State law would affirmatively permit branch banking 
by State Banks under comparable circumstances and has deter¬ 
mined that question in the negative for reasons hereinafter 
discussed. 

2. Section 34 of the Michigan Financial Institutions Act is 
correctly interpreted by the Comptroller. This section of the 
Act is in two paragraphs. Each paragraph is concerned with 
the subject of branch banking. The first paragraph deals ex¬ 
clusively with the basis upon which any bank may establish 
branch banks within a city “other than that in which it was 
originally chartered." For the sake of convenience, it is usually 
referred to as the “outside” branch paragraph. Three provisos 
follow*, the first two of w’hich express geographical limitations 
on branching. The third proviso expresses limitations economic 
in character. 

The second paragraph, in the Comptroller’s view deals ex¬ 
clusively w'ith the establishment of branch banks in the city 
w'herein the Bank is located. For convenience this paragraph 
is referred to as the “inside” branch paragraph. The subject 
of the first sentence of the second paragraph, like the subject 
of the first sentence of the first paragraph of Section 34. is 
“any bank.” The verb is “may establish and operate”. The 
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object is “branch or branches”. The qualifying clause in ques¬ 
tion follows: “Within the limits of the city or village in which 
said bank is located.” Two significant points are contained 
within this qualifying clause. The first is “within the limits 
of the city.” To us this language clearly refers back to the 
subject and directly concerns the city in which the bank is 
located. It is of significance that the word “the” and not “any” 
w^as used to qualify city. The second point is the Michigan 
legislature was careful in this clause to repeat the word “bank” 
and to immediately precede that word with the limiting word 
“said”, emphasizing reference back to the subject of the sen¬ 
tence and tying down clearly the concept of locality in wffiich 
the main bank is located. Appellants would twist the plain 
meaning of this sentence to include the location of branch banks 
as well as the location of the main bank. Where in the last 
sentence of the first paragraph of Section 34 the legislature 
intended such meaning, it used precisely that language— 
“where such bank and its branches are to be located.” 

It is difficult to conceive how the legislature could have ex¬ 
pressed more clearly its plain meaning and intent and how* any 
other meaning could be implied from these words and from 
the obvious pattern of the statute. 

(a) Statutes obviously should be interpreted so as to give 
a rational and consistent meaning to each portion thereof. 
It is plain that the first paragraph of Section 34 was designed 
exclusively to develop the geographical and economic limita¬ 
tions prescribed by the Michigan Legislature insofar as the 
extension of branch banks outside the charter city is concerned. 
It is clear that the Michigan Legislature wished to contain 
branch banking within a radius of approximately 25 miles from 
the charter bank city. In the second paragraph, provision 
was made for branch banks inside the city where the main bank 
or charter bank is located. Appellant seeks to avoid this ob¬ 
vious interpretation, consistently adhered to by state bank¬ 
ing officials, the Attorney General of the State, as well as by 
the appellee Comptroller and the General Counsel of the Treas¬ 
ury, by a rather ingenious theory to the effect that once a 
branch is established outside of the city in which the main bank 
is located, then the limitations of the first paragraph no longer 
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become operative and may be ignored and disregarded by some 
strange, unknown, unseen and heretofore undisclosed formula 
and that thereafter additional branch banks may be located in 
cities or villages wherever a branch bank has theretofore been 
located. Xot only is such a theory completely inconsistent 
with the plain provisions of the first paragraph, but it is com¬ 
pletely unsupported by logic and reason. 

(b) The legislative history of the statute in question patently 
supports the Comptroller s ruling. The legislative history of 
the statute in question, as well as its development historically 
from 1933 on is set forth in the affidavit of the Assistant Attor¬ 
ney General of Michigan (J. A. 59, et seq.). Prior to 1933 no 
statutory provisions existed, either authorizing or prohibiting 
branch banks. By the 1933 Act, however, branch banking was 
permitted both inside and outside the charter bank’s city. 

In 1937, banking laws of Michigan were codified in the Mich¬ 
igan Financial Institutions Act. As this Act was originally 
introduced it contained no provision prohibiting state-wide 
branch banking. However, provisions were enunciated by the 
House Committee, which subsequently were adopted, and 
which had the effect of containing branch banking in Michigan 
to a radius of approximately 25 miles from the principal office 
of the parent bank. Further limitations upon branch banking, 
such as a prohibition against the establishment of a branch 
bank in a city in which there was a bank in operation were 
added. There was an additional limitation that precluded the 
establishment of a branch bank if such establishment would 
result in more than one bank to each 3,000 population in the 
proposed location. 

The present Act was adopted in 1945. The first paragraph of 
Section 34 follows the basic concept of the 1937 legislation 
which was to contain branch banks within a radius of approxi¬ 
mately 25 miles of the charter city. Omitted from the current 
law are population requirements mentioned in the 1937 law. 
Added are the following two provisions: that the branch may 
be established in a contiguous county at a point more than 25 
miles from the parent bank, if such county has no bank. The 
second added provision enjoins the establishment of a branch 
bank in a city or village in which a state or national bank, or 
branch thereof, is in operation. 
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To understand further the legislative development and pat¬ 
tern apparent from the present statutes, one must look also 
to the provisions of state law pertaining to consolidations. It 
is recalled that in 1941 appellant was formed by virtue of the 
consolidation of six National Banks and in so doing the char¬ 
ter of the former Lansing National Bank was utilized. Ap¬ 
pellant’s name, the Michigan National Bank, was adopted. 
The charter city and main office of appellant was established 
at Lansing. One of the constituent banks involved in this con¬ 
solidation was the Saginaw National Bank, Saginaw, Michigan. 
This Bank became a branch Bank of appellant by virtue of the 
provisions of the McFadden Act 2 and Michigan law\ 3 Since 
the former Saginaw Bank’s branch in Saginaw was established 
subsequent to 1927. the Comptroller ordered that branch 
closed. With this decision appellant agreed (J. A. 33). 

Michigan law respecting consolidation, particularly Section 
105 thereof, as it appeared in the 1937 Act, provides that all 
property, rights, privileges, powers, franchises and interests 
possessed by each of the consolidating institutions shall be re¬ 
garded as continuing in the consolidated institution. This pro¬ 
vision of Michigan law was relied upon in the court below by 
appellant. However, the effect of this provision of the 1937 
law upon the problem with which this Court is confronted is 
completely destroyed by Section 114 of the current law which 
makes it abundantly clear that whatever rights may flow from 
the fact of consolidation, such rights must be regarded as “ sub¬ 
ject to the requirements, restrictions and limitations of Section 
SJf of the Act .” (Michigan Financial Institutions Act.) It is 
noted that Section 34 of the Act relates exclusively to branch 
banking. 

Further support is drawn from the fact that as paragraph 
114 was originally enacted, it contained the language " not - 
withstanding the provisions of any law to the contrary” It 
thus becomes clear that the Michigan Legislature intended a 
strict containment policy so far as branch banks are concerned. 

Whatever privileges or rights originally, and prior to 1945, 

* McFadden Act, 44 Stat. 1224; 12 U. S. C. 36. 

* Section 114 of the Michigan Financial Institutions Act. 
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consolidated institutions might have availed themselves of 
under the previous provisions of Michigan law relating to 
consolidation, following the 1945 amendment, no privileges 
or rights flowing from consolidation can now be regarded as 
superior to the restricted provisions relating to branch banking 
as contained in Section 34. That this was clearly understood 
by those in the status of appellant is demonstrated by refer¬ 
ence to the affidavit of the Assistant Attorney General of 
Michigan, appearing at pages 02 and 63 of the Joint Appendix. 
At the bottom of page 62. and continuing through half of page 
63. are two paragraphs denominated 2 and 3. Those two para¬ 
graphs contain projX)sed amendments offered from the floor 
at the time the present Section 34 was under consideration 
by the Michigan Legislature. Had those amendments been 
enacted, branching rights would then have flowed from con¬ 
solidation. It is significant that both proposals were rejected. 

In view of these legislative developments and this clear 
pattern of dealing with the subject of branch banking, it is 
difficult to see how appellant can draw any support from the 
legislative history of this statute. Of course, reference to 
legislative history is only of assistance when the statute itself 
is ambiguous. We concede no ambiguity. If. however, a 
reference to such material is deemed warranted by this Court, 
it is submitted that nothing in the legislative history supports 
appellant’s contention that it is possessed of “grandfather” 
rights. In the first place, the section of the 1933 Act on which 
appellant relies, antedates by seven years the date of appellant’s 
consolidation. The liberal provisions of the 1933 Act were 
materially restricted in the 1937 Act which again antedates 
by three years the date of consolidation. Obviously, appel¬ 
lant achieved no “grandfather" rights prior to the date of its 
consolidation. These “grandfather" rights are of nebulous 
origin and so far as appellant’s brief is concerned, no basis for 
their existence is shown at all. Under Section XII of the 
Michigan Constitution, no state bank may achieve any rights 
not subject to amendment, alteration, repeal, or abrogation. 

(c) The administrative interpretation consistently given 
these sections of Michigan law is entitled to great weight. 
Commencing with his letter of July 15. 1946 (J. A. 25), the 
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President of appellant Bank has written the Comptroller a 
series of letters seeking the interpretation of Michigan law now 
urged upon this Court. During this period of more than nine 
years, the Comptroller has consistently adhered to the same 
position w r hich he now respectfully submits to this Court. In 
formulating his position, the Comptroller has consulted the 
Commissioner of Banking of the State of Michigan, as well as 
the Attorney General of that State, in accordance with the 
Congressional directive which requires him to be informed as 
to the meaning and operation of state law in so far as State 
Banks are concerned. Correspondence and legal opinions relat¬ 
ing to this subject are set forth in the Joint Appendix at pages 
25 through 54. The Comptroller's letters demonstrate the care 
and consideration given this matter of interpretation. It is 
fundamental that such an administrative interpretation is en¬ 
titled to great weight. See Perry v. Larson. 104 F. 2d 728 
(oth Cir. 1944; Fowler v. Kavanaugh , 63 F. Supp. 167 (E. D. 
Mich. 1934), reversed on other grounds. 146 F. 2d 961 (1945); 
United States v. Jackson, 280 U. S. 183. 193 (1930); People v. 
Robinson, 241 Mich. 497, 217 N. W. 902 (1928). 

In appellant's footnote 2 at the bottom of page 7, an attempt 
is made to belittle the force and effect of this considered admin¬ 
istrative interpretation of the law by several Comptrollers and 
Acting Comptrollers of the Currency, the General Counsel of 
the Treasury Department (now Federal Circuit Judge Elbert 
Tuttle), the Michigan Commissioner of Banking, and the 
Michigan Attorney General. It is said that there is “no long¬ 
standing administrative interpretation or settled construction 
of the statute to which the court need defer." It is implied 
that although there are rulings in this case, that they need 
not be considered with any deference. Perhaps appellants are 
overlooking the perfectly obvious fact that none of the 400 or 
more other banks. State and National, in Michigan have seen 
fit to raise this point in the ten years since this legislation 
became effective. 

We respectfully submit the administrative interpretation 
placed on this statute by the Comptroller, his Counsel, the 
General Counsel of the Treasury, the Commissioner of Bank- 
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ing of Michigan, and the State Attorney General, over the past 
nine years, is logical, convincing and entitled to great weight. 

3. General rights, privileges, franchises preserved in bank 
consolidation must be consistent with the specific restrictions 
relating to branch banking. Appellant’s second argument is 
in the alternative. It takes the position that the portion of 
Federal law which relates to the consolidation of National 
Banks and which provides 4 that upon the consolidation of two 
or more national banks, rights, privileges and franchises 
possessed by each of the consolidating Banks are thereby trans¬ 
ferred to the consolidated institution, furnishes a basis whereby 
appellant can now validly make this claim. 

In 1941, appellant was formed by the consolidation of six Na¬ 
tional Banks, one of which was the now defunct Saginaw Na¬ 
tional Bank. Appellant says that since the now defunct 
Saginaw National Bank could, prior to the consolidation, have 
established branch banks within the City of Saginaw, that this 
branch banking privilege has by law devolved upon the con¬ 
solidated institution, the Michigan National Bank. 

The difficulty with this argument is that it completely 
ignores the provisions of Title 12, U. S. C., Section 36. which 
deals specifically with the subject of branch banking. Appel¬ 
lant implies that the Comptroller has conjured up a conflict 
between the general provisions of Section 34 and the specific 
provisions of Section 36. The Comptroller does not consider 
the provisions of these two sections in conflict. The Comp¬ 
troller’s position is simply this—the general rights, privileges 
and franchises possessed by a consolidating bank flow to the 
consolidated institution. This section was not designed to con¬ 
trol the field of branch banking. It has never been interpreted 
as. having any bearing in this field and logically could not be 
conceived as having a controlling force over specific sections 
designed exclusively to control in the field of branch banking. 

It will be recalled that at the time of the consolidation of 
the Saginaw National Bank with other banks to form the Mich¬ 
igan National Bank, a branch of the Saginaw National Bank 
then operating was required by the Comptroller to be closed 


•12U. S. C. 34 and 12 U. S. C.34 (a). 
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and discontinued. No basis was found upon which this former 
branch bank of the Saginaw National Bank could survive the 
consolidation in view of the specific provisions of Michigan law 
and Federal law. The Bank acquiesced in the discontinuance 
of this and other branches in the same category and in 1950 
agreed that the basis of the position taken by the Comptroller 
in 1940 was in full accord with the law. 5 The Comptroller’s 
decision in this matter was based upon 12 U. S. C. 36 (b) and 
was in line with an opinion of the Attorney General of the 
United States (36 Op. A. G. 116) in which it was stated that any 
branch established subsequent to February 25. 1927, by either 
of the consolidating banks must be relinquished. 

Certainly Title 12, U. S. C., Sections 34 and 34 (a) do not 
give a consolidated bank the privilege of continuing to operate 
a branch of one of the constituent banks; neither do they trans¬ 
fer to and continue in the consolidated bank any inchoate right 
to establish branches which might have theretofore existed for 
each of the consolidating banks. 

The plain meaning of R. S. 5155, as amended, 12 U. S. C., 
36, must be considered.® It is clear that Congress was careful 
to tie in branch banking privileges to the limitations imposed 
by state law upon branch banking by State Banks. The sig¬ 
nificant words adopted by Congress to secure and make crystal 
clear this thought are set forth in the footnote, to wit: “national 
banking association may, with the approval of the Comptroller 
of the Currency, establish and operate new branches * * * if 
such establishment and operation are at the time expressly 
authorized to State Banks by the statute law of the State 
in question # * * by language specifically granting such au- 

6 J. A. 33. 

*“(c) A national banking association may, with the approval of the 
Comptroller of the Currency, establish and operate new. branches: (1) 
Within the limits of the city, town, or village in which said association 
is situated, if such establishment and operation are at the time expressly 
authorized to State banks by the law of the State in question; and (2) at 
any point within the State in which said association is situated, if such 
establishment and operation are at the time authorized to State banks by 
the statute la-ic of the State in question by language specifically granting 
such authority affirmatively and not merely by implication or recognition-, 
and subject to the restrictions as to location imposed by the late of the 
State on State banks 
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thority affirmatively and not merely by implication or recog¬ 
nition, and subject to the restrictions as to location imposed 
by the law of the State on State banks.” (Emphasis supplied.) 

As previously pointed out, supra, p. 8. a significant change 
occurred in Michigan law in the last amendment to its Finan¬ 
cial Institutions Act of 1945. 7 Prior to that amendment, the 
Michigan law relating to consolidations of banks and rights, 
privileges and franchises flowing therefrom, had contained the 
important and significant proviso —“notwithstanding the pro¬ 
visions of any other law” The 1945 amendment struck the 
quoted phraseology and substituted therefor the following: 
“subject to the requirements, restrictio-ns, and limitations of 
Section 31+!’ As we have previously seen, it is Section 34 that 
deals exclusively with the subject of branch banking. Section 
34 is divided into two paragraphs, the first of which obviously 
deals with “outside branches”, that is to say, branches located 
outside of the charter city. The second paragraph deals ex¬ 
clusively with “inside branches”, that is to say, branches located 
inside the charter city. 

(a) Great weight is to be given the settled administrative 
construction of a statute by the executive department of the 
Government entrusted with its administration. That con¬ 
struction should not be overruled unless it is clearly wrong 
or unless a different construction is plainly required. Inland 
Waterways Corp. v. Young, 309 U. S. 517, 524^5 (1940); 
Raidings v. Ray, 312 U. S. 96, 99 (1941); United States v. 
Jackson, 280 U. S. 183, 193 (1930); Brewster v. Gage, 280 
U. S. 327, 336 (1930); United States v. Finnell, 185 U. S. 236, 
244 (1902); Corsicana National Bank of Corsicana v. Johnson, 
251 U. S. 68, 83 (1919); Heath v. Wallace, 138 U. S. 573, 582 
(1891); United States v. Johnston, 124 U. S. 236. 253 (1888); 
Brown v. United States, 113 U. S. 568, 571 (1885); United 
States v. Moore, 95 U. S. 760, 763 (1877). It is certain that 
the construction placed upon Title 12, Sections 34, 34a, and 36, 
by the Comptroller, as well as his construction aided by the 
opinions of his counsel, the General Counsel of the Treasury, 
the Commissioner of Banking of Michigan, and the Attorney 


1 Reference is made at this point to Section 114. 
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General of that State, are not clearly wrong and it is certain 
that a different construction is not plainly required. 

(b) Provisions of law specific in nature govern over pro - 
visions general in import. In Sections 34 and 34a of Title 12, 
Congress dealt with the general subject of the consolidation of 
National Banks. Provision was made for the preservation of 
rights, privileges, and franchises of each constituent bank in 
the consolidated organization. Appellant relies on this gen¬ 
eral proposition. The Comptroller, however, mindful of his 
responsibility to take into consideration other applicable sec- 
tons of Federal and State law, has not ignored the plain pro¬ 
visions of Section 36 of Title 12. which relates specifically to 
the subject of branch banking. The Supreme Court in Mac- 
Evoy Company v. United States, 322 U. S. 102, at page 107, 
states this applicable rule: 

However conclusive may be the general language of a 
statute it “will not be held to apply to a matter specific¬ 
ally dealt with in another part of the same enactment. 
* * * Specific terms prevail over general in the same or 
another statute which otherwise might be controlling.” 
Ginsberg & Sons v. Popkin, 285 U. S. 204, 208. 

Some reliance is placed by the appellant on the proposition 
that Section 34a, Title 12, was amended in 1933. It will be 
noted that this section is not significantly different from the 
earlier 1918 section. As we read the two sections, the only 
pertinent addition of the 1933 enactment is a statement to the 
effect that the corporate existence of each of the constituent 
banks participating in a consolidation should be merged into 
and continued in the consolidated National Banking Associa¬ 
tion. and the consolidated Association should be deemed to be 
the same corporation as each of the constituent institutions. 
This was merely declaratory of pre-existing law. 

Since the original date of the enactment now codified in 12 
U. S. C., Section 36 (c), is 1927, appellants argue that its pro¬ 
visions cannot control over general legislation enacted in 1933, 
to wit. Title 12. Section 34a. 

Before commenting on this argument specifically, it should 
be noted that the significant language of Section 36 of Title 12, 
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TJ. S. C., to which reference has been made previously at page 
15, was adopted by the Congress, 48 Stat. page 162, at page 
189, 190, as the Act of June 16, 1933. This is the same Act 
from which the codifiers drew* the substance of paragraph 34a 
of Title 12. It w’as in this very Act that Congress strengthened 
the requirement that branching privileges of National Banks 
be granted only if the Comptroller found that like privileges 
were accorded to State Banks by the State law T in question af¬ 
firmatively and not merely by implication. 

Assuming arguendo, however, that the substance of 12 U. S. 
C., Section 36. w*as adopted in 1927, six years prior to the date 
of the substance of the provisions contained in 12 U. S. C., 
Section 34a, appellant's argument still w’ould not be valid be¬ 
cause it is the specific provisions relating to branching that are 
involved here, not the general provisions relating to consolida¬ 
tion. 

The Seventh Circuit in Bufjum v. Chase Nat. Bank of City 
of New York, 192 F. 2d 58, at page 61 {cert, denied, 342 U. S. 
944) stated: 

An earlier act, specific in its coverage, will be read 
as an exception to a later one directed to investments 
generally. “It is a well-settled principle of construc¬ 
tion that specific terms covering the given subject mat¬ 
ter will prevail over general language of the same or 
another statute which may otherwise prove controlling.” 

It is highly doubtful whether the consolidation section, 
originally enacted in 1918 and codified 12 U. S. C. 34, has any 
reference whatsoever to or applicability concerning the subject 
of branch banking. 

In First National Bank in St. Louis v. Missouri, 263 U. S. 640 
(1923), the Supreme Court w^as confronted wdth a quo warranto 
action filed by the Attorney General of Missouri to test the 
legality of the proposed establishment of branches by the First 
National Bank in St. Louis. The First National Bank, in seek¬ 
ing to convince the Supreme Court of its right to establish 
branch banks, relied on the provisions of Federal law. The 
Supreme Court found it necessary to take into consideration 
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also the provisions of State law relating to branch banks. At 
page 659, the Court said: 

Clearly, the state statute, by prohibiting branches, 
does not frustrate the purpose for which the bank was 
created or interfere with the discharge of its duties to 
the government or impair its efficiency as a federal 
agency. This conclusion would seem to be self-evident, 
but if warrant for it be needed, it sufficiently lies in the 
fact that national banking associations have gone on for 
more than half a century without branches and upon 
the theory of an absence of authority to establish 
them. * * * 

This decision in effect affirmed the position previously taken 
by the Attorney General of the United States in 29 Op. A. G. 
81, that National Banks as such do not, in the absence of specific 
statutory authorization, have the power to branch at least in 
contravention of state law. It is noted that the date of the 
decision in First National Bank in St. Louis, supra, is 1923, 
five years subsequent to the passage of the consolidation statute 
in 1918. As previously pointed out, the amendment to the 
1918 consolidation statute by Congress in 1933 did not mate¬ 
rially add to the language or the concept already contained in 
the 1918 Act. 

It is clear that Congress has taken pains, again and again, 
to provide that National Banks be given no greater advantage 
than State Banks are given under like circumstances. See 
Ex Parte Worcester County Nat. Bank, 279 U. S. 347 (1929). 

(c) The Comptroller has acted in harmony with the purpose 
and intent of Federal law. In the national banking field, one 
point is crystal clear. Congress has been insistent, in enacting 
the branch banking provisions of the national banking laws, 
to impose and preserve equality between State and National 
Banks in the establishment of branches. Debates preceding 
the 1927 enactment may be found at 67 Cong. Rec. 2826-2860, 
3225-3249, 11764-11781, 11916-11926 ; 68 Cong. Rec. 195, 
3575-3579, 3820-3829, 3956, 5816; Debates preceding the 1933 
enactment may be found at 75 Cong. Rec. 9890, 13002 ; 76 
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Cong. Rec. 1449. 1997. 2079, 2080. 2090. 2205-2208, 2510 ; 77 
Cong. Rec. 5781, 5S63. 5S95-5S96. 

Prior to 1927, there was no statutory authority for the estab¬ 
lishment of branches by National Banks, although R. S. 5155 
provided that a State Bank having branches and becoming a 
National Bank could retain the branches which it had. In 1927, 
after much debate, the McFadden Act was passed changing the 
law to permit a National Bank to establish branches within 
the town in which it is situated, if such establishment was at 
the time permitted to State Banks by State law. Act of 
February 25. 1927, c. 191, 44 Stat. 1224. 1228 (1927). Repre¬ 
sentative Beedv. in explaining the conference report to the 
House of Representatives, stated: 

National banks were subject to unfair branch-bank 
competition by State banks. Therefore, we next sought 
to put national banks on an equal competitive basis 
with State Banks. We, therefore, gave to national 
banks the right to maintain branches. This branch 
banking privilege, however, we limited to national 
banks in cities, but only in those cities where State law 
permits branch banking. 67 Cong. Rec. 11922 (1926). 

The very point made by appellant was rejected by the 
sponsor of the legislation. Representative McFadden. In his 
analysis of the legislation made on the floor of the House of 
Representatives on March 3,1927, he stated his understanding 
as follows: 

Section 7 (b) [12 U. S. C. 36 (b)] permits the reten¬ 
tion of any branches that may have been in lawful 
operation at the date of the approval of the Act by a 
state bank that is converted into a national bank or 
two or more national banks that may consolidate. It 
is pointed out that any branches thus brought into the 
consolidated bank must have been legally established 
and in operation at the time this Act was approved. 
The consolidated bank may not establish new branches 
unless they be established according to the provisions 
of this Act within the corporate limits of the city in 
which the parent bank is located, and in a state the law 
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of which authorizes state hanks to have branches. 
[Emphasis added.] 68 Cong. Rec. 5816. 

Thus it was Representative McFadden’s view, and that of 
Congress, that following a consolidation, new branches could 
be established by the consolidated bank only if they conformed 
to Section 7 (c) of the McFadden Act (12 U. S. C. 36 (c)). 

In 1933 the branch banking powers of National Banks were 
expanded to permit them tc establish branches at any point 
within the State if the establishment and operation of branches 
are at the time authorized to State Banks by the statute law 
of the State in question affirmatively and not merely by im¬ 
plication or recognition. The establishment of branches by 
National Banks was, however, to be subject to the restrictions 
as to location imposed by the law of the State on State Banks. 
Act of June 16, 1933. c. 89. 48 Stat. 189, 190. This is the law 
today. U. S. Code, Title 12, Section 36. With respect to this 
legislation, too, it was pointed out to the House of Representa¬ 
tives that the aim was equality. Representative Luce, a mem¬ 
ber of the conference committee between the Senate and the 
House of Representatives, stated: 

In the controversy over the respective merits of what 
are known as unit banking and branch banking systems, 
a controversy that has been alive and sharp for years, 
branch banking has been steadily gaining in favor. It 
is not, however, here proposed to give the advocates 
of branch banking any advantage. We do not go an 
inch beyond saying that the two ideas shall compete on 
equal terms and only where the states make the com¬ 
petition possible by letting their own institutions have 
branches. In short, we say only that if a state invites 
the race, let the better horse win. That system which 
proves itself the better able to serve the people will in 
the end prevail. 77 Cong. Rec. 5896. 

Since the enactment of the 1933 legislation, there has been 
substantial equality between State and National Banks so 
far as location is concerned in establishing branches. Appel¬ 
lant now seeks to upset the balance and secure for national 
banks a competitive advantage over State Banks. 





A summary of the legislative history of the 1933 enactment 
may be found in the October 27, 1933, Opinion of Acting At¬ 
torney General J. Crawford Biggs, 37 Op. A. G. 325. See also 
Rushton v. Michigan National Bank (Mich. 1941) 299 N. W. 
129, in which the right of the Michigan National Bank to re¬ 
tain its present branch in Saginaw w’as challenged. The Su¬ 
preme Court of Michigan reviewed the legislative history of 
the Federal branch banking statute and concluded (page 136) 
“branch banks [of national banks] may be established and 
operated to the same extent and subject to the same limitations 
as are state banks ” (Emphasis supplied.) It is to be noted 
in that case the Court w*as dealing with branches estab¬ 
lished as a result of a consolidation and that the defendant re¬ 
lied upon the State statute authorizing branches to be estab¬ 
lished as a result of consolidations. Significant modifications 
of this State statute were made in 1945. (Supra, p. 16.) 

When H. R. 1161 of the 81st Congress (1949-50), a bill to 
provide for the conversion of National Banks into State Banks, 
wras being considered by a subcommittee of the Senate Com¬ 
mittee on Banking and Currency, there was proposed an ad¬ 
dition to that bill which would have permitted the retention 
by a consolidated institution of all branches which were in oper¬ 
ation by any of the constituent banks at the time of consolida¬ 
tion of two or more banks under national charter. The text of 
the proposal was as follows: 

Retention of branch banks: Section 5155, subsection 
(b) of the Revised Statutes of the United States is 
amended to read as follows: “B. If a State bank is here¬ 
after converted into or consolidated with a national 
banking association, or, if two or more national banking 
associations are consolidated, or, if the assets of a State 
bank or a national banking association are acquired, 
other than through conversion or consolidation, by a 
national banking association having capital funds ade¬ 
quate for such purpose as determined by the Comptrol¬ 
ler of the Currency prior to such acquisition, such con¬ 
verted, consolidated, or acquiring association may, with 
respect to any such banks, retain and operate any of the 
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branches which may have been in lawful operation on 
the date of such consolidation, merger, or acquisition.” 
Hearings Before Sub-Committee of the Senate Com¬ 
mittee on Banking and Currency on H. R. 1161 (Con¬ 
version of National Banks into State Banks), 81st Cong., 
1st Sess. (1949), p. 6. 

The Treasury Department opposed this proposal on the 
grounds that it might result in “objectionable inequalities” be¬ 
tween State and National banking systems so far as branch 
banking was concerned. Hearings on H. R. 1161, p. 22. See 
also testimony of General Counsel Lynch of the Treasury De¬ 
partment, p. 15, and Deputy Comptroller of the Currency 
McCandless, p. 20. Counsel for appellant at that time ap¬ 
peared and urged the adoption of the proposal. 

The Senate Committee reported out H. R. 1161 but failed 
to amend it as proposed. Sen. Rep. No. 1104, 81st Cong., 1st 
Sess. (1949). The proposed amendment was considered on 
the floor of the House of Representatives and rejected by that 
body after it had been pointed out that it would create inequal¬ 
ity between State and National Banks. 95 Cong. Rec. 10698- 
10704 (1949). By these actions, Congress refused to change 
the law in such a way as to give National Banks in Michigan, 
and in other States, an advantage over State Banks in the mat¬ 
ter of branches. 

The Court is now being asked to do by interpretation what 
Congress refused to do by legislation, namely, to give to 
National Banks an advantage over State Banks in the matter 
of branches. And the advantages which the Court is being 
asked to give to National Banks are far greater than those 
asked of Congress. Had Congress adopted the proposed 
amendment, consolidated National Banks would merely have 
been able to retain branches already in operation at the time 
of the consolidation, whereas if the Court adopts appellant’s 
theory in this case, consolidated National Banks, subject only 
to the financial approval of the Comptroller, would be able not 
only to reestablish immediately branches closed under 36 (b) 
(thereby in effect retaining such branches), but also to estab¬ 
lish entirely new branches at new locations where there is no 
justification in State law for such establishment. 
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The Saginaw National Bank at the time of its consolidation 
with the Michigan National Bank had, by virtue of Section 
36 (c), all the branching rights given to State banks by both 
paragraphs of Section 34 of the Michigan Financial Institu¬ 
tions Act. It could, at the time of the consolidation, have 
established branches anywhere within the county in which 
Saginaw is located or anywhere wfithin 25 miles of Saginaw, 
in a village or city in which no bank or branch was in operation; 
or in any county contiguous to that in w'hich Saginaw is 
located, at a point more than 25 miles from its main office if 
such county had no bank. It could also, of course, have estab¬ 
lished branches in Saginaw. If appellant’s theory is adopted 
all of the locations which were legally available to the Saginaw' 
National Bank for branches will become legally available to 
the Michigan National Bank for the establishment of branches. 

Furthermore, not only will the Michigan National Bank be 
able to establish branches in and around Saginaw, it will also 
be able to establish branches in and around Battle Creek, 
Grand Rapids, Flint, and Port Huron, since banks in each of 
these cities were consolidated with the Michigan National 
Bank. Under Michigan law' no State Bank, having its main 
office in Lansing, could establish branches in or around any 
of these cities whether or not it had ever consolidated with 
banks in them. Thus, if appellant’s theory is adopted by the 
Court, there will be the grossest inequality between State and 
National Baziks. 

The effect of what is established by the foregoing bears 
analysis. It is obvious that if Section 36 (c) of Title 12 of 
the United States Code is designed to give to National Banks 
equality with State Banks and nothing more in the matter of 
establishing branches, and if Section 34 and 34a give to Na¬ 
tional Banks additional branching rights, then the equality 
sought for by Congress and believed to have been achieved is 
nothing more than a snare and a delusion. 

Title 12, U. S. C. Section 81 entitled Place of Business con¬ 
tains a very significant statutory provision. It reads as fol¬ 
lows: 

Place of business: 

The general business of each national banking asso¬ 
ciation shall be transacted in the place specified in its 
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organization certificate and in the branch or branches, 
if any, established or maintained by it in accordance 
with the provisions of Section 36 of this title. R. S. 
§ 5190; February 25, 1927, c. 191, § 8, 44 Stat. 1229. 

Reference back to the language enacted by Congress strength¬ 
ens our conclusion. Congress in making provision for the 
place in which the business of a bank might legally be trans¬ 
acted referred only to the places specified in the organization 
certificate and the branch or branches established in accord¬ 
ance with Section 5155 of the Revised Statutes. See 44 Stat., 
Section 8, at page 1228. Section 5155 of the Revised Statutes 
is the exclusive branching section of the National Banking 
Law. 

Obviously, at this time, 1927, when referring to branches of 
national banks, Congress intended only those authorized under 
the provisions of Section 5155 of the Revised Statutes and 
none others. Nothing of any significance in this regard was 
added to national banking law by the amendments of 1933. 

II 

Declaratory Relief Is Discretionary and It Must Be Shown 

That It Is Consonant With the Public Interest and That It 

Will Finally Dispose of the Controversy 

It is clear that the Comptroller, when called upon to give his 
approval to a proposed extension of branch banking facilities, 
is exercising discretion. 8 In view of the discretionary nature 
of the function being performed, mandatory relief would not 
issue. 9 

Injunction likewise would not issue for the reason that there 
is no claim of unconstitutionality, nor is there any allegation 
of arbitrary or capricious conduct. The sole charge is that the 
Comptroller made an erroneous interpretation of the law. It 
is not contested that this official was acting within the scope 
of his statutory duties. It is clear that a claim of error under 


1 Apfel v. Mellon, 59 App. D. C. 94, 33 F. 2d S05; United States Savings 
Bank v. Morgenthau, 66 App. D. C. 234, S5 F. 2d 811. 

* Hammond v. Hull, 76 U. S. App. D. C. 301, 303, 131 F. 2d 23, 25; Payne 
v. Fite, 1S4 F. 2d 977; See also Marshall v. Crotty, 185 F. 2d 622, 626. 














26 


these circumstances would not support a complaint for in¬ 
junction. 10 

Declaratory relief is discretionary with the court. Eccles v. 
Peoples State Bank, 333 U. S. 426, 431; Aetna Casualty and 
Surety Co. v. Quarles , 92 F. 2d 321, 324. It should not be used 
as a vehicle for controlling the discretion of an executive 
official of the Government. 11 This is particularly true when it 
is clear that the official is acting within the scope of statutory 
authority in a manner consistent with established policies of 
the Congress, the Executive Department of the Government, 
and the State, the laws of which are involved. Declaratory 
relief may not be utilized as a vehicle for the maintenance of 
an unconsented suit against the United States 12 for the reason 
that it affords no new substantive rights but merely a new 
remedy where the basis of an action already existed. 13 

Here the Court is confronted with the interpretation of 
several banking statutes, both Federal and State, as was the 
Comptroller at the administrative level. There is involved 

M DoehZa Greeting Cards. Inc. v. Sutnmerfleld, — U. S. App. D. C. —, — F. 
2d —, decided November 3, 1955—"It follows that the error of law, if any, 
was an error in the performance of the function of the sovereign and the 
courts may not enjoin the action.” 

State of Arizona v. Hobby, 94 U. S. App. D. C. 170, 221 F. 2d 49S, 500; 
Larson v. Domestic & Foreign Corporation, 337 U. S. 632. 

11 Doehler v. Warren. 70 U. S. App. D. C. GO, 129 F. 2d 43; Miles Laboratories 
v. F. T. C., 78 U. S. App. D. C. 326, 140 F. 2d 683; Marshall v. Crotty, supra. 

In Doehler, after pointing out that the only jurisdiction possessed by the 
District Court over the Comptroller General is that of mandamus, this Court 
further stated its position: "Thus we hold that the power to issue writs of 
mandamus does not give a court such general jurisdiction over the agency 
or subject matter as to enable it to choose another form of relief, the declara¬ 
tory judgment for cases in which the writ of mandamus could not be is¬ 
sued.”—In further explanation this court quoted from Borehard, Declaratory 
Judgments, 2nd Ed. 1941, 236-7, 342-4, 878 (from the last page: “Again no 
court by declaration or otherwise should attempt to control administrative 
discretion though the exercise of administrative discretion may well be 
decreed either by declaration or mandamus”.) 

13 See Doehla Greeting Cards, Inc. v. Summerfleld, supra, in which both in¬ 
junctive and declaratory relief were sought. 

u Clark v. Memolo, 85 XL S. App. D. C. 65,174 F. 2d 978, 980; American Ex¬ 
port and Import Co. v. O’XeiU, etc., — U. S. App. D. C. —, 221 F. 2d 829. (See 
particularly footnote 5); see also: Longview Tugboat Co. v. Jameson, 218 F. 
2d 547, 548. 
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the clearly enunciated and oft-repeated policy of the Congress: 
to maintain the National Banks on a level of equality with 
the State Banks and to afford National Banks no greater privi¬ 
leges than are given to State Banks by State statutes affirma¬ 
tively and not merely by implication. Here the State of 
Michigan is not before the Court. Hundreds of other Michi¬ 
gan Banks, small and large, are not before the Court. If this 
Court saw fit to adopt the interpretation of applicable statutes 
urged by appellant, great confusion would result. At the 
outset, National Banks in Michigan would be given the oppor¬ 
tunity of branching privileges denied State Banks. The policy 
adhered to by the Michigan Legislature of containing Michigan 
Banks within a radius of 25 miles approximately of the main 
office of that Bank, is graphically demonstrated by the maps 
attached to the affidavit of I. E. Quick, Deputy Commissioner 
of the State Banking Department of Michigan, Exhibit VI 
in the court below. These maps demonstrate clearly the 
pattern of development of banks and their branches in the 
State of Michigan. There are approximately 429 banks, 
State and National, in Michigan. Only appellant, by reason 
of the consolidation of 1941, has branches located at distances 
substantially greater than 25 miles from its main office. All 
other banks in Michigan, State and National, have branched 
in conformity with the Michigan determination that branch 
banks should be contained within a radius of approximately 
25 miles of the main office. 

It is apparent that if appellant were allowed to establish 
additional branches in all the cities in which it now has 
branches it would be able to achieve an incomparably domi¬ 
nant position. By further consolidation appellant could, if by 
this declaration the principle sought to be established were 
determined favorably to them, establish branches throughout 
the State in direct defiance of the clearly enunciated and rigidly 
adhered to legislative determinations of the State involved. 

It is believed that this case establishes perhaps the most 
graphic demonstration of why the courts have refused to issue 
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a declaration when such declaration is not in the public 
interest 14 or when it will not end the controversy. 15 

Other Michigan banks, small and large, state and national, 
have an adverse interest insofar as this declaration is con¬ 
cerned. They have developed their banking operations within 
the statutory framework. 

Questions here presented as matters of interpretation have 
been before the legislature in one form or another. Whether 
banks should branch as appellant contends is essentially a 
question for the legislature, State and National. The declara¬ 
tion here sought by appellant should be declined by this Court. 
It is not in the public interest nor is it one that will terminate 
the controversy. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Oliver Gasch, 

Principal Assistant United States Attorney. 

Lewis Carroll, 

Joseph M. F. Ryan, Jr. 

Assistant United States Attorneys. 

Of Counsel: 

Roy T. Englert, 

Asst. Counsel, 

Comptroller of the Currency. 

14 Alabama State Federation of Labor v. McAdory (1945), 325 U. S. 450, 
462. 471. 

“ Public Service Commiaxion of Utah v. Wycoff Co.. 344 U. S. 237, 247: 

‘•But, as the declaratory proceeding is here invoked, it is even less appro¬ 
priate because, in addition to foreclosing an administrative body, it is 
incompatible with a proper federal-state relationship.” 

See also Anycll v. Schrarn (C. C. A. 6th 1940), 109 F. 2d 3S0, wherein the 
court said at p. 382: 

‘•The Court lacks power to declare rights in any case where a decision un¬ 
der it would not terminate the uncertainty or controversy which gave rise to 
the action • • 
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The brief filed by the State of Michigan as amicus 
curiae adds little, if anything, to what has already 
been said by the Comptroller with respect to the spe¬ 
cific questions of statutory interpretation presented 
in this case. Thus the State’s discussion of the inter¬ 
pretation of Section 34 of the Michigan Financial In- 
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stitutions Act is essentially the same argument made 
in the Comptroller’s brief and answered in the appel¬ 
lant’s reply brief. For appellant to answer that dis¬ 
cussion in detail here would simply produce needless 
repetition. 

There are, however, three matters raised in the brief 
of the State of Michigan upon which some comment is 
necessary. The first involves the interpretation of 
Federal law advanced by the State; the second consists 
of certain material which the State seeks to introduce 
into this litigation—in appellant’s view improperly; 
and the third relates to certain “policy” arguments by 
which the State seeks to persuade this Court to deny 
appellant relief. 


I. 

The State of Michigan has placed great emphasis 
upon the fact that 12 U.S.C. Section 36(c), under 
which the branching rights of national banks are to be 
determined, requires that the rights of any particular 
national bank are to be determined bv reference to 
state law as it exists at the time the right is asserted. 
This Court must therefore refer, says the State of 
Michigan, “to the present provisions of Michigan law 
authorizing the establishment of branches by state 
banks.’' (Michigan Brief, pp. 22-23). From these 
propositions the State somehow concludes (1) that ap¬ 
pellant’s rights are to be determined by reference to 
the present branching rights of a consolidated state 
bank under state law, (2) that a consolidated state 
bank would not now have the right to branch as ap¬ 
pellant proposes, and (3) that for these reasons ap¬ 
pellant’s contentions must fail. Appellant agrees 
with the State of Michigan as to the content of 12 


U.S.C. Section 36(c) ( i.e that reference must be made 
to present state law), but it disagrees as to the state 
provisions to which reference must be made. 

As pointed out in its previous briefs, appellant, 
the Michigan National Bank, is here invoking the 
branching eligibility of its constituent, the Saginaw 
National Bank, which, by an express statutory enact¬ 
ment, is in existence today with its rights and powers 
in full force and effect. It is the duty of this Court, 
therefore, to refer to the present branching provisions 
of Michigan law to determine what branching rights 
the Saginaw National Bank today enjoys. If the 
Saginaw National Bank is today eligible to branch in 
Saginaw, the relief sought by appellant must be 
granted. 

The State of Michigan suggests that in determining 
the Saginaw National Bank’s present branching rights 
the Court must take into consideration the consolida¬ 
tion provisions of Michigan law. But the answer to 
this suggestion is that there is nothing in the Federal 
statutes—either those dealing with branching or those 
dealing with consolidation—which so provides. The 
rights of the Saginaw National Bank which may be 
exercised by appellant are in no way dependent upon 
the rights which a consolidated state bank inherits 
from its constituents, and the consolidation aspects of 
Section 114 of the Michigan Financial Institutions 
Act, which are discussed at length in the State’s brief 
(pp. 12-25), are therefore irrelevant. 1 

1 Even if the consolidation provisions of Michigan law are rele¬ 
vant, however, appellant does not perceive anything in those pro¬ 
visions which would bar a consolidated state bank from invoking 
the inchoate branching powers of its constituents. See appellant’s 
reply brief, pp. 9-11. 
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II. 

The State of Michigan has sought to place some re¬ 
liance upon materials which are not properly before 
the Court and which could not be given any considera¬ 
tion in the resolution of the questions of statutory in¬ 
terpretation here involved even if the materials were 
of record in this case. In the twelve-page supplement 
to its brief, for example, the State has printed the 
views of a number of private Michigan bankers (ex¬ 
pressed at a series of conventions held on Mackinac 
Island, Michigan) as to branch banking policy in gen¬ 
eral and appellant’s position in particular. These 
views of selected private citizens, who are competitors 
of appellant, as to what the law should be would not 
have been admissible below if the case had gone to 
trial; they are not in the record here and are not prop¬ 
erly before the Court; and, in any event, they cannot 
have the slightest bearing upon the meaning of either 
the Michigan or the Federal statutes which this Court 
is called upon to interpret. 2 

III. 

The State of Michigan, like the Comptroller, has 
attempted to create the impression that if appellant’s 
eligibility to branch in Saginaw is confirmed by this 
Court, all restraints upon appellant will be removed: 

2 The same is true of the State’s factual allegation (in note 5, 
p. 7, of its brief) that between 1933 and 1937 no bank established 
branches “outside the area designated in Section 34” of the 
Michigan Financial Institutions Act. This “fact”, if it were true, 
would not properly be before this Court, and in fact it may well 
not be true. The State itself asserts that from 1933 to 1937 “a 
state-wide branch policy” was in effect (p. 10), and its own Sup¬ 
plement implies (p. v.) that “branch chain and group banking” 
was widely used in Michigan in 1933. 
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it will then be able to branch at will all over Michigan 
territory without the slightest regard for sound bank¬ 
ing policy. Thus the State asserts that appellant 
“seeks in this litigation to force permission to branch” 
(p. 2; emphasis supplied) and that a decision in ap¬ 
pellant’s favor would enable it, through new consoli¬ 
dations, to create “a state-wide banking svstem’’ (p. 
26 ). 

This argument, however, is both completely irrele¬ 
vant and unsound. To begin with, appellant is asking 
for nothing more than that it be treated as eligible to 
do that which Congress has said it is eligible to do. If 
it is eligible under the statutes to branch in Saginaw, 
it is necessarily entitled to the modest relief it seeks, 
and the views of the State of Michigan cannot be al¬ 
lowed to interfere. If the State has objections to the 
policies established by Congress, it should raise them 
in that forum and not here. 

Secondly, if the Court finds that appellant does en¬ 
joy the eligibility it asserts in this case, it will still 
be within the Comptroller’s power to forbid the estab¬ 
lishment by appellant of a new Saginaw branch or of 
any other new banking office if, in the Comptroller’s 
opinion, such establishment would not be in the public 
interest; both appellant’s consolidations with other 
banks in Michigan and its establishment of new 
branches are subject to the discretionary supervision 
of the Comptroller. Accordingly, the haunting specter 
of unrestrained expansion which the State of Michi¬ 
gan has conjured up has absolutely no basis in fact. 

Finally, the State’s brief is designed to create the 
impression that a decision in favor of appellant will 
confer upon it rights which can never be “en¬ 
joyed by any other bank in Michigan, state or na- 








tional” (p. 2). Once again the contention is not only 
beside the point but misleading. If the statutes confer 
the rights, it is no objection to say that appellant is the 
only recipient. And in fact all other banks in appel¬ 
lant’s category will enjoy identical rights. If the 
Court holds that appellant is “located” in Saginaw 
within the meaning of Section 34 of the Michigan 
Financial Institutions Act, all state and national banks 
in Michigan will be eligible to establish new branches 
wherever they are now conducting a banking business. 
And if the Court endorses appellant’s alternative Fed¬ 
eral ground of eligibility, all consolidated national 
banks in Michigan (of which there are several—see. 

Reply Brief, pp. 12-15) will be eligible to branch 
as their continuing constituents can. 

In short, since no unrestrained or discriminatory ex¬ 
pansion by appellant can possibly result from any de¬ 
cision in this case, the Court can and should determine 
the questions of statutory interpretation presented 
here without regard to the extraneous matters raised 
by the State of Michigan. 

Respectfully submitted, 

John Lord O’Brian 
Daniel M. Gribbon 
Roberts B. Owen 
Attorneys for Appellant 

Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 

Hooker, Alley & Duncan 
50 Broadway 
New’ York, N. Y. 

Of Counsel. 
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A shadow which the Comptroller has attempted to 
cast over appellant’s entire position should be removed 
before his arguments on statutory construction are 
answered. Throughout his brief the Comptroller has 
attempted to create the impression that if appellant’s 
views are adopted by this Court, appellant will auto¬ 
matically be in a position to ride rough-shod over its 
competitors and the people of the State of Michigan, 
establishing new branches virtually anywhere it 
wishes. The result, the Comptroller says, would be 
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“great confusion” and a complete upsetting of the 
branching banking balance now said to obtain in the 
state. 

This entire approach overlooks one vital fact—the 
fact that no new branch, including the branch re¬ 
quested in this controversy, can ever be established by 
appellant, whether through consolidation with other 
national banks or otherwise, without a finding by the 
Comptroller himself that such establishment would be 
economically sound. There is no question in this case 
of unleashing appellant upon the State of Michigan; 
the Comptroller himself holds the leash. 

The only question here is one of legal eligibility: 
appellant asks not that it be allowed to establish a 
branch in Saginaw; it asks only that it be recognized 
as legally eligible to do so when and if the Comptroller, 
in his discretion, finds such establishment to be in the 
public interest. Appellant’s complaint in this case, 
therefore, may be summed up by paraphrasing the 
words of the late Mr. Justice Jackson: the Comptroller 
may say appellant will get no branch, but he cannot, 
for unjustifiable reasons, say it is ineligible for one. 1 

I. 

Appellant is “located” in saginaw within the 
MEANING OF SECTION 34 OF THE MICHIGAN FINANCIAL 
INSTITUTIONS ACT. 

The position of the Comptroller is that the two para¬ 
graphs of Section 34 of the Michigan Financial In¬ 
stitutions Act form a neat dichotomy: the first para¬ 
graph, he says, lays down the conditions under which 


1 See note 1, p. 17, infra. 
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a bank may branch “outside” the city in which it was 
originally chartered; and the second paragraph au¬ 
thorizes branching only “inside” the city of original 
charter. Having first asserted, and thereafter as¬ 
sumed, that such a dichotomy was intended by the leg¬ 
islature of Michigan, the Comptroller concludes that 
it “is difficult to conceive how the legislature could have 
expressed more clearly its plain meaning and intent. 
. . .” (Appellee’s Brief, p. 9). 

The fact remains, however, that the legislature did 
not express what the Comptroller says it intended to 
express; it expressed something quite different. The 
first paragraph of Section 34 was enacted in 1933 and 
authorized branching in “any city . . . other than the 
. . . city in which [the bank] was originally . . . 
chartered” (Joint App. 59-60). In 1937, the second 
paragraph was added, and, if a dichotomy was in¬ 
tended, one would suppose that the legislature would 
have used the same point of reference, i.e., the city 
of original charter. That it did not do so, and used 
instead sharply contrasting and broader language (re¬ 
ferring to the area in which the bank is “located”), 
strongly indicates that the dichotomy assumed by the 
Comptroller was not intended by the legislature. 

Furthermore, appellant’s main brief has demon¬ 
strated that the legislature had good reason to use the 
broader language when it wrote the second paragraph. 
Without such language cities in which a distant out¬ 
side bank had legally established itself between 1933 
and 1937 could never have obtained additional bank¬ 
ing facilities from any established institution; even 
the bank which had already moved in could never have 
opened a single new office in such a city after 1937. The 
Comptroller does not dispute that some sort of “grand- 
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father” provision was called for in 1937; he merely as¬ 
sumes that it was not intended. 1 

He does contend, however, that, even if the second 
paragraph was intended to give “grandfather” rights 
to certain banks in 1937, the paragraph does not bene¬ 
fit appellant because appellant did not become located 
in Saginaw until 1940. But this argument misses the 
point. Neither the timing nor the manner of a bank’s 
becoming located in a city by acquiring a branch therein 
is ! of significance; the only question here is the 
meaning of the legislature when it used the word 
“located”. If in order to achieve a “grandfather” 
effect the legislature in 1937 meant its reference to 
the area in which a bank is “located” to include every 
city in which a bank conducts a banking business, the 
reference had the same meaning in 1940 and has the 
same meaning today. 

The Comptroller also emphasizes that the legisla¬ 
ture in the second paragraph conferred powers upon 
“any bank” to branch where “said bank is located,” 
and argues that these branching powers were to be 
exercised only by the parent bank and not by its 
branches. On this basis he concludes that the reference 
to the area in which “said bank is located” includes 
only the city where the bank has its principal office. As 
demonstrated in appellant’s main brief, however, when 
the Michigan legislature refers to a “bank”, it means 
the corporation as a whole and not merely a particular 
office thereof. In the second paragraph of the branch 

: At pp. 10-12 of his brief appellee traces in some detail the 
legislative history of Section 34 of the Michigan Financial Insti¬ 
tutions Act. He has not attempted to show, however, how that 
history supports his interpretation. Compare the discussion of 
the same history in appellant’s main brief, pp. 9-16. 
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banking statute it has conferred upon every banking 
corporation the authority to branch wherever the cor¬ 
poration is located. 1 It is the Michigan National Bank 
itself and not one of its branch offices that seeks au¬ 
thority to establish an office in Saginaw. 

The Comptroller’s final argument in support of his 
interpretation of the Michigan branch banking stat¬ 
ute is (1) that it represents the “long-held” view of 
Michigan banking authorities, and (2) that the adop¬ 
tion of a contrary interpretation by this Court would 
produce inequalities between state and national banks 
in Michigan. As to the first point, it is regrettable 
that no court has heretofore been called upon to con¬ 
strue this statute and that this Court must do so to re¬ 
solve a controversy between a national bank and the 
Comptroller. But it does not follow that the Court 
need defer to an administrative opinion which, though 
insisted upon for nine long years, has been applied only 
to the instant appellant. 1 * As to the second point, the 

1 Appellee emphasizes that the location of said bank is referred 
to in the singular, but this cannot be regarded as significant. So 
common is the practice of using the singular or plural indiscrim¬ 
inately in the drafting of statutes that the Michigan legislature, 
like many other state legislatures, has enacted a general provision 
to the effect that whenever the singular is used, it shall be read 
to mean the plural as well (and vice versa). 1 Comp. Laws of Mich. 
(1948), ch. 8, §3(2). 

- The views of state officials are not definitive of the law of 
Michigan. As the Court of Appeals for the Eighth Circuit said 
when it adopted a construction of state law contrary to that 
adopted by the state Attorney General, 

“Even perceiving in the [Attorney General’s] opinion a 
measure of intrinsic certainty and assurance which it does not 
possess, standing alone it is not to be regarded as a legal 
precedent or authority of such character as a judicial decision. 


(Continued on next page) 
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benefits flowing from an interpretation favorable to the 
appellant in this case will be equally available to state 
banks and other national banks in Michigan. The 
Comptroller's argument to the contrary necessarily 
rests upon the dubious assumption that Michigan au¬ 
thorities will persist in their error after this Court has 
authoritatively interpreted the statute. In any case, 
regardless of what Michigan authorities may say or 
do, this Court has been directed by statute to determine 
appellant’s branching rights by reference to “the lan¬ 
guage” of “the statute law” of Michigan, and that 
direction must be obeyed. 1 


It is entitled to substantial weight and respectful consider¬ 
ation, but it has no controlling: authority upon the state of 
the law discussed in it.” Mogis v. Lyman-Richey Sand & 
Gravel Corp.. 189 F. 2d 130, 139-140 (8th Cir. 1951), cert, 
denied 342 U.S. 877 (1951). 

1 The Comptroller points out that 12 U.S.C. Section 36(c) re¬ 
quires the state law to grant branching rights to state banks “af¬ 
firmatively and not merely by implication or recognition. . . he 
implies that Section 34 of the Michigan Financial Institutions Act 
does not meet this statutory standard. But the Supreme Court 
of Michigan has held to the contrary: 

“[Michigan] has ‘by language specifically granting such 
authority affirmatively and not merely by implication or rec¬ 
ognition’ provided for state branch banking by state banks.” 
Rushton v. Michigan Nat. Bank, 298 Mich. 417, 299 N.W. 129, 
134 (1941). 

And the Attorney General of the United States, after reviewing 
the pertinent legislative history, has ruled that ambiguity in a 
state statute is not a bar to branching; it is only legislative silence 
that would fall within the bar of 12 U.S.C. Section 36(c). 

“It had been stated repeatedly in the Senate that the 
words ‘expressly authorized’ required ‘affirmative’ legisla¬ 
tive action by the states, but not with any apparent idea that 
this went to the form or phraseology of the State statutes 


r* 
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II. 

Appellant has succeeded under paramount! federal 

LAW TO THE SAGINAW NATIONAL BANK’S BIGHT TO 

BRANCH IN SAGINAW. 

Ill 1933, when the national banking svstem had re- 
eently been subjected to severe economic strain by the 
great national depression. Congress embarked upon a 
program to strengthen the legal position, and hence the 
economic position, of national banks. One important 
step in this program was the enactment of a new pro¬ 
vision to enable a number of national banking cor¬ 
porations to join together in an alliance and to con¬ 
tinue their banking operations on a joint basis without 
losing any of the rights or powers of any one of the 
constituent banks. The new institution was to operate 
under the familiar label of “consolidated national 
bank”, but it differed from the traditional consolidated 
national bank in this important respect: under the 
1933 amendments of Section 34a, Title 12, U.S.C., the 
individual banks entering into the alliance were not to 
lose their identities; the amendments expressly pro¬ 
vided that “the corporate existence of each of the con¬ 
stituent banks . . . shall he . . . continued in the consoli¬ 
dated national banking association.” In other words, 
the new consolidated institution was not to operate 
merely as an expanded unitary corporation; it was to 


(Con?., Rec. v. 76, p. 2206). The words ‘statute law,’ ‘spe¬ 
cifically,’ ‘not merely by implication or recognition’ would 
appear to have peculiar application to a situation * * * where 
branch banking was neither expressly authorized nor ex¬ 
pressly prohibited and the authority might possibly be implied 
from the charter or from mere legislative silence.” 37 Op. 
Atty. Gen. 325, 330-331 (1933). 
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act as the sum of its parts, exercising all of the rights 
and powers of each of its continuing constituents. 

As a direct result of this 1933 enactment the Sagi¬ 
naw National Bank, which joined in appellant’s alli¬ 
ance in 1940, is today an existing national bank. Its 
powers are exercised in the name of the Michigan Na¬ 
tional Bank, but its charter and corporate identity 
continue as before. Accordingly, if the qualification 
or eligibility to branch asserted in the instant case is a 
qualification possessed by the continuing Saginaw Na¬ 
tional Bank, that qualification must be honored by the 
Comptroller and the courts. And since it cannot be 
disputed that the Saginaw National Bank is today 
qualified under Section 34 of the Michigan Financial 
Institutions Act (and hence under 12 U.S.C. Section 
36(c)), to branch in Saginaw, the branching applica¬ 
tion filed by the “Saginaw National Bank sub nom. 
Michigan National Bank” must be considered on the 
merits by the Comptroller. 

Appellee, of course, disputes the foregoing conclu¬ 
sion. It is his view, apparently, that despite the 
breadth of the mandatory language of 12 U.S.C. Sec¬ 
tion 34a—despite the fact, in other words, that the 
allied institution in this case may exercise the run-of- 
the-mill powers of the continuing Saginaw National 
Bank—the branching powers which that constituent 
bank possesses may not be invoked by the alliance of 
which it is a part. He bases this argument upon what 
he considers to be an overriding Congressional policy 
to keep state and national banks in a precisely equal 
branching status. 

The answer to this argument is two-fold. First of 
all, there is nothing to show that the branching equality 
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policy referred to by the Comptroller was to have 
ascendancy over the 1933 consolidation policy. The 
latter was enacted in mandatory language in a subse¬ 
quent section of the same statute which continued the 
branching-equality policy of 1927. Thus while the 
1933 amendments of Section 36 (relating to branching) 
represented a continuation of a principle established 
for unitary national banks in 1927, the 1933 amend¬ 
ments of Section 34a (relating to consolidations) rep¬ 
resented a new departure which was presumably in¬ 
tended to override policies previously adopted. There¬ 
fore, even if the Comptroller could show that a con¬ 
solidated national bank’s enjoyment of its constitu¬ 
ents’ branching powers would give it a branching ad¬ 
vantage over similar state institutions, he should not be 
concerned; the decision to confer these advantages, 
if any, was made by Congress. 1 

In fact, however, the Comptroller has not shown 
that the Michigan law of consolidation would prevent 
a similarly situated state bank from exercising the 
branching rights asserted by appellant here. Suppose, 
for example, that a consolidation of state banks, each 
one of which was comparable to appellant’s constitu¬ 
ents, had occurred under Michigan law in 1940. Sec¬ 
tion 105 of the Michigan Financial Institutions Act, 
which in 1937 was copied directly from Section 34a of 

1 As pointed out in appellant’s main brief (p. 36), Congress in 
1933 was familiar with the technique of tying a national bank’s 
powers to state law; it used that technique both in 1927 and in 
1933 in writing the branching statutes. But it deliberately 
eschewed that technique when it rewrote the consolidation pro¬ 
visions in 1933. The clear implication is that the right of a con¬ 
solidated national bank to exercise the powers of its constituents 
is in no way dependent upon the right of a consolidated state bank 
to do the same under state consolidation statutes. 
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the Federal banking statutes, would have had the effect 
of uniting the constituents in an alliance identical to 
appellant’s alliance here. The Saginaw constituent, 
under the express language of Section 105, would be 
in existence today, and the multiple corporation result¬ 
ing from the consolidation would today be entitled to 
exercise “all the rights, powers, privileges and fran¬ 
chises” of that constituent. 1 Since there is nothing 
to indicate to the contrary, this broad language would 
have to be construed to permit the consolidated state 
bank to exercise the branching rights of its Saginaw 
constituent. 

The Comptroller has contended that although Sec¬ 
tion 105 of the Michigan statute does on its face per¬ 
mit a consolidated state bank to exercise the branching 
powers of its continuing constituents. Section 114 of 
the same statute, as amended in 1945, somehow vitiates 
this effect of Section 105. An examination of the 
language of Section 114, however, reveals that that 

’Section 105: “When the agreement of consolidation is filed 
with the commission as required in section 104 of this act, the 
corporate existence of each of the consolidating institutions shall 
be merged into and continued in the consolidated institution, and 
the consolidated institution shall be deemed to be the same corpo¬ 
ration as each of the consolidating corporations, possessing all 
the rights, privileges, powers, and franchises. ... of each of the 
consolidating institutions, . . . ; and all property, rights, privi¬ 
leges, powers, franchises, and interests, and each and every other 
interest shall be thereafter as effectually the property of said 
consolidated institution as they were of the several and respective 
consolidating institutions, . . . and the consolidating institution, 
. . . shall hold and enjoy the same and all rights of property, 
franchises, and interests, ... in the same manner and to the same 
extent as such rights, franchises, and interests were held or 
enjoyed by any such consolidating institution at the time of such 
consolidation.” 
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provision deals only with the right of a consolidated 
state bank to maintain pre-existing banking offices of 
constituent banks. From the discussion at pp. 37-39 
of appellant’s main brief it will be seen that in this 
respect Section 114 is closely akin to Section 36(b) of 
Title 12, U.S.C. (which requires the closure of certain 
branches of constituent banks upon a Federal consoli¬ 
dation). Neither the latter provision, as construed by 
the Attorney General of the United States, nor Section 
114 of the Michigan statute purports to deal with the 
right of a consolidated bank to invoke the eligibility 
of continuing constituent banks to establish new branch 
offices. 

It appears, therefore, that the Comptroller’s great 
concern for the competitive welfare of state banking 
institutions is founded upon weak premises. In creat¬ 
ing new multi-corporate national banks in 1933, Con¬ 
gress appears to have chosen deliberately to abandon 
pro tanto the strict equality branching policy estab¬ 
lished in 1927 with respect to unitary national banks. 
And even if that was not the intention of Congress in 
1933, that fact can have no significance in a case arising 
in Michigan, for Michigan and Federal consolidation 
policies are on the face of the statutes almost word for 
word identical. To be sure, no court has as yet so held, 
but neither has anv court held to the eontrarv. It is 
therefore incumbent upon this Court to observe the 
clear language of 12 U.S.C. Section 34a and to leave it 
to Michigan courts to follow the lead if they will. 
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III. 

Recent rulings by the comptroller disclose that in 
1940 APPELLANT WAS WRONGFULLY REQUIRED TO 
CLOSE THE SAGINAW BRANCH WHICH IT IS NOW SEEK¬ 
ING TO REOPEN. 

In September of this year the Comptroller approved 
the merger of the National Bank of Detroit and three 
other national banks in Michigan, and ruled that the 
surviving institution could continue in operation all of 
the branches of the National Bank of Detroit. Subse¬ 
quently, in November, 1955, the Comptroller approved 
the consolidation of the Manufacturers National Bank 
of Detroit and the Industrial National Bank, and ruled 
that the surviving institution could continue in opera¬ 
tion all the branches of the Manufacturers National 
Bank. 

When counsel for appellant learned that the above- 
described consolidations had been approved, request 
was made of the Comptroller (1) for copies of the 
branching applications filed by the institutions involved 
and (2) for copies of his rulings thereon. It was 
pointed out to the Comptroller that to support his posi¬ 
tion in the case at bar his counsel had made frequent 
references to similar rulings made by the Comptrol¬ 
ler’s office and to other “long-standing interpreta¬ 
tions.” Nevertheless the Comptroller refused to dis¬ 
close either the applications or his rulings in these 
cases. He did verify that the transactions had been 
approved, but he merely summarized the basis for the 
rulings. His response and an opinion of the Attorney 
General of Michigan to which he refers are set out in 
the Appendix, infra, p. 27. 



I 
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From the material which the Comptroller has seen 
fit to release, it appears that in each of the transactions 
referred to above one of the constituent banks had es¬ 
tablished branches after February 25, 1927, in cities 
outside the city of its original charter, and after the 
establishment of these branches other banks had opened 
offices in the same cities. When the consolidations took 
place, the provisions of 12 U.S.C. Section 36(b) re¬ 
quired the closure, at least temporarily, of the con¬ 
stituents’ post-1927 branches, and appellant can only 
assume that such closure was legally accomplished. 
After the consolidations, apparently, the consolidated 
national banks applied to the Comptroller for permis¬ 
sion to establish new branches in the place of the old. 

Since at the time the applications were filed other 
banks were operating in the cities in which the con¬ 
solidated banks were seeking to establish the new 
branches, the consolidated banks, if viewed as single 
rather than multiple corporations, would not have been 
eligible, under Section 34 of the Michigan Financial 
Institutions Act and hence under Section 36(c) of 
Title 12, U.S.C., to establish new branches in those 
cities. Yet the Comptroller admits that he gave these 
particular consolidated banks permission to establish 
the branches they requested. 

Apparently his rulings were based at least in part 
upon an opinion of the Attorney General of Michigan 
rendered on October 17, 1955, after the first trans¬ 
action had been approved (Appendix, infra, p. 33). 
The Attorney General advised that when a bank con- 
solidation is effected under Michigan law, the branches 
of a constituent state bank whose corporate existence 
survives the consolidation may be continued in oper¬ 
ation thereafter by the consolidated institution. Rely- 
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ing on this opinion, the Comptroller ruled (1) that 
the National Bank of Detroit and the Manufacturers 
National Bank were such continuing constituents and 
(2) that for this reason their branches could be re¬ 
established (after their temporary closure) and oper¬ 
ated as before. 

In Part II above, in the discussion of the provisions 
of Section 105 of the Michigan Financial Institutions 
Act, it was shown that in a consolidation of state banks 
under Michigan law every constituent bank continues 
in existence as before. Nothing in the Michigan stat¬ 
utes provides any basis for distinguishing one constit¬ 
uent from another in the matter of the continuation 
of the corporate entities. 1 Accordingly under the 
Comptroller’s two recent rulings, if correct, all branches 
of constituent national banks in Michigan may be re¬ 
established by the consolidated national bank imme¬ 
diately after their closure under 12 U.S.C. Section 
36(b)*. 

1 In his opinion of October 17, 1955, the Attorney General of 
Michigan expressed the view that the constituent under whose 
charter the consolidation nominally takes place is the only con¬ 
stituent which can be considered as actually surviving. But the 
language of Section 105 is squarely to the contrary, and so is 
the decision of the Supreme Court of Michigan in Guardian 
Depositors Corp. v. Currie, 292 Mich. 549, 291 X.W. 2 (1940). 
In that case a state bank consolidated with a national bank, 
nominally under the latter’s charter, but the Supreme Court held 
that the state corporation and its charter also survived the con¬ 
solidation : 

“ ... a consolidation of corporations, under statutes which 
impose all obligations and confer all rights of the constituent 
companies on the consolidated company, is to be regarded 
merely as a continuance of the old corporations, under a new 
name, as to the business of the old corporations.” 291 N.W. 
at 5. (Emphasis supplied). 
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It will be recalled that at the time of the 1940 con¬ 
solidation in which appellant was formed, the Comp¬ 
troller required the permanent closure, under Section 
36(b), of a Saginaw branch of the Saginaw National 
Bank (Joint App. 25, 29). Under his recent rulings it 
is clear that this 1940 action was erroneous. Appel¬ 
lant was then eligible to reestablish the closed branch 
immediately after closure, and nothing has since oc¬ 
curred to change that eligibility. The perpetuation of 
the Comptroller’s error, which has now resulted in out¬ 
right discrimination against appellant vis-a-vis other 
consolidated national banks in Michigan, should not be 
permitted by this Court. The Court should declare ap¬ 
pellant eligible to establish a new branch in Saginaw 
to replace that which was erroneously denied in 1940. 

IV 

The complaint states a federal controversy be¬ 
tween THE APPELLANT, A NATIONAL BANK, AND THE 
COMPTROLLER OF THE CURRENCY WHICH THE COURT 
SHOULD RESOLVE BY DECLARATORY JUDGMENT. 

The Comptroller has presented a number of argu¬ 
ments to the effect that, regardless of the merits of 
the case, appellant may not have the declaratory judg¬ 
ment it seeks. The Comptroller claims that: 

(1) His refusal to consider appellant’s application 
was an exercise of a discretionary function; his action, 
therefore, cannot be reviewed in the absence of an alle¬ 
gation of unconstitutionally, arbitrary or capricious 
action, or want of statutory authority. 

(2) This is “an uneonsented suit against the United 
States.” 


(3) Tlie Court in its discretion should decline to 
make a declaration in favor of appellant, for such a 
declaration would “not be in the public interest” and 
it would not end the instant controversy. 

Before considering these arguments it should be 
noted that every one of them was raised in the Comp¬ 
troller's motion to dismiss the complaint in the court 
below; and every one was flatly rejected. Furthermore, 
the Comptroller has not seen fit to discuss or even to 
cite any of the authorities which formed the basis of 
the District Court’s denial of his motion to dismiss. 

A. THE ADMINI STEATITE ACTION COMPLAINED OF CONSTITUTED 
NOT AN EXEECISE OF, BUT A EEFUSAL TO EXEECISE, THE 
DISCEETION CONFESSED UPON THE COMPTEOLLEE BY 
CONGEESS. 

This controversy is one of a distinct class of cases 
in which (a) an administrative agency is vested by 
statute with the “discretionary” power to grant 
certain relief or privileges to those who qualify under 
specified statutory standards, and (b) the agency 
declines to take any action whatsoever upon an 
application for such relief on the grounds that it is 
without legal power to do so because the particular 
applicant is not eligible under the law. In cases of 
this kind, when the aggrieved applicant seeks judicial 
review of the agency’s ruling, the agency frequently 
invokes the principle that “discretionary action” of 
a Government official may not be reviewed by the 
courts. 

The courts have made clear, however, that the rule 
restricting judicial review of discretionary adminis¬ 
trative action is inapplicable in cases of this kind 
because an agency’s determination of the extent of its 
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own legal powers ( i.e of the applicant’s eligibility for 
relief) is not a discretionary act. Such a determina¬ 
tion, although necessarily made in the first instance by 
the agency itself, is not the kind of determination which 
falls within the area of special administrative com¬ 
petence; it is a straight ruling of law which must be 
made before the agency enters upon the exercise of 
of its discretion. As such, this preliminary ruling is 
subject to complete review by the courts. 

The decisions in this field are legion and uniform. 

The leading case is Perkins v. Elg, 307 U.S. 325 (1939), 

aff’g 69 App. D.C. 175, 99 F. 2d 408 (1938). In that 

case Miss Elg applied to the Secretary of State for 

a passport. Her request was denied upon the ground 

that she was ineligible because she had lost her 

American citizenship. This Court and the Supreme 

Court both held in Miss Elg’s action for a declarators 

judgment that the Secretary’s determination of her 

eligibility for a passport should be reviewed in full. 

A declaration bv the courts that the Seeretarv’s deter- 

•/ %■ 

mination was wrong, said the Supreme Court, 

“would in no wav interfere with the Secretarv’s 

•r * 

discretion with respect to the issue of a passport 
but would simply preclude the denial of a passport 
on the sole ground that Miss Elg had lost her 
American citizenship.” 307 U.S. at 350. 1 

To the same effect is McGrath v. Kristensen, 340 U.S. 
162 (1950), aff’g 86 App. D.C. 48,179 F. 2d 796 (1949), 


1 Of this decision Mr. Justice Jackson has said, 

“The Secretary might say [the applicant] would get no 
passport, but he could not, for unjustifiable reasons, say she 
was ineligible for one.” Joint Anti-Fascist Refugee Commit¬ 
tee v. McGrath, 341 U.S. 123, 185 (1951). 
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in which the Attorney General declined to grant dis¬ 
cretionary relief in a deportation case on the ground 
that the applicant was ineligible under the law. This 
Court and the Supreme Court agreed that the admin¬ 
istrative determination of legal eligibility could be 
reviewed in full in an action for a declaratory 
judgment. 

The cases have also pointed out that the refusal of 
an administrative agency to consider an application be¬ 
cause of an alleged lack of legal power to do so (i.e., be¬ 
cause of the applicant’s alleged ineligibility for the 
relief he seeks) constitutes in effect a refusal to per¬ 
form a discretionarv duty vested in the agencv bv 
Congress. When such a legal determination is alleged 
to have been erroneous, the courts have consistently 
recognized that thev must review: 

“ [An administrative agency] may exercise judg¬ 
ment and discretion, and, it may be, cannot be 
controlled in either. But if it absolutely refuses 
to act, deny its power, from a misunderstanding 
of the law, it cannot be said to exercise discretion . 
Give it that latitude and yet give it the power to 

nullifv its most essential duties, and how would its 
* 

non-action be reviewed?” T.C.C. v. Humboldt 
Steamship Co., 224 U.S. 474, 484 (1912) 

(emphasis supplied). 1 

1 In Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607 
(1944) the Supreme Court ordered the courts below to direct 
an administrative official to exercise his discretion. This was 
objected to on the "round that it would interfere with a dis¬ 
cretionary function, but the Court replied: 

“The district court would not be telling the Administrator 
how to exercise his discretion but would merely require him 
to exercise it. It is a remedy against inaction.” 322 U.S. at 
622-623 (emphasis supplied). 
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This distinction—the distinction between review of 
an exercise of administrative discretion and review 
of a legal determination upon the basis of which the 
agency refuses to exercise discretion—has been con¬ 
sistently recognized by this Court in all fields. For 
example, in the recent case of Wendel v. Spencer, — 
App. D.C. —, 217 F. 2d 858 (1954), the Commission 
on Licensure to Practice the Healing Art in the 
District of Columbia had discretionary power under 
D.C. Code S2-122a (1951) to “issue a license, without 
examination, to anyone holding a certificate or 
diploma from a national examining board. . . .” 
Wendel filed an application (accompanied by a 
diploma) asking that he be licensed without examina¬ 
tion. The Commission determined that Wendel’s 
diploma did not meet the statutory requirement and, 
like the Comptroller here, refused to consider the 
application at all. When Wendel sought a declaratory 
judgment, the Government, like the Comptroller here, 
argued that licensing is discretionary and therefore 
not review^able, and the District Court agreed. 

This Court, however, reversed. It answered the “dis¬ 
cretion” argument as follows: 

“... even assuming the Commission to have broad 
discretionary power to require an applicant to 
take a local examination rather than to admit him 
by diploma, that would not in itself be a defense 
to the maintenance of the present litigation. See 
Perkins v. Elq , 1939, 307 U.S. 325 at pages 349-350. 
. . 217 F. 2d at 860. 

The Court reviewed the legal status of the applicant’s 
diploma, concluded that the Commission wras wrong in 
its determination that Wendel was ineligible for relief, 
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and directed tlie agency to consider the application 
anew. 

So also in Air Line Dispatchers Ass’n v. National 
Mediation Board , S9 App. D.C. 24, 189 F. 2d 685 
(1951), cert, denied 342 U.S. 849 (1951). the N.M.B. 
declined to grant the applicant discretionary relief on 
the ground that the agency was without legal power to 
act. The applicant’s complaint for a declaratory judg¬ 
ment to the contrary was dismissed bv the District 
Court, the latter relying on cases holding that decisions 
of the X.M.B. on the merits are immune from judicial 
review. This Court, however, distinguished those cases 
in this way. 

‘‘The question [in those cases] was not as to the 
power of the Board to resolve the dispute but 
whether it had done so in an erroneous manner. 
The case now before us is quite different. There 
has been a refusal to take any action to resolve the 
dipute, upon the view that Congress has not ex¬ 
tended the powers of the Board to an employer 
and its employees geographically situated as are 
these disputants; that is. outside the continental 
United States and its territories. . . . The cases 
have not dealt with the power of the courts to 
consider the purely legal question of the terri¬ 
torial jurisdiction of the Board.” 189 F. 2d at 
688 (emphasis supplied). 

The Court then proceeded to review that legal problem 
in full. 1 

In Cotonificio Butese, S.A. v. Morgenthau, 74 App. 
D.C. 13. 121 F. 2d 884 (1941), an entirely different 

1 In fact the Court came to the same legal conclusion as the 
X.M.B. and affirmed the lower court’s order, but only after 
complete review of the agency’s action. 
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problem was involved. There the Secretary of the 
Treasury had discretionary power to remit or mitigate 

* a “penalty” imposed by statute. When the plaintiff 

applied for relief, the Secretary refused to consider 
the application on the ground that the exaction com¬ 
plained of was a “duty” and not a “penalty” under 

► the statute. The Government then opposed judicial 

“ review of the Secretary’s ruling on the ground that 

it was a discretionarv act, but this Court flatlv held 

that a determination as to whether an exaction is a 

“duty” or a “penalty” is “not committed to the Secre- 
—! tary’s discretion”; the Court said: 

“Nor is it an answer to this view that, in limine, 
the Secretary must decide the question when it is 
raised on the petition. That is merely a necessary 
' consequence of the limited character of his discre- 

, v tion. Before it can be brought into play, the basis 

for its exercise must be found to exist. We cannot 
accept the view, therefore, that the Secretary’s 
decision that the exaction was a duty, not a penalty, 
was one within his discretion so that it was con- 
|' elusive upon the courts under the authorities to 

„ which we have referred.” 121 F. 2d at 887. 

- To the same effect are Brownell v. Gutnayer, — App. 

D.C. —, 212 F. 2d 462 (1954); Thompson v. Young, 

\ 63 F. Supp. 890 (D.C.D.C., 1945) ; and Media Title 

* and Trust Co. v. Cameron, Secretary of Banking, 289 

j' Pa. 96,137 Atl. 129 (1927) (involving a branch banking 

" ruling similar to that involved here). 

| In suggesting that the Comptroller’s determination 

v of appellant’s legal eligibility to branch is a discretion¬ 
al ary matter, appellee cites cases in which the agency 
involved has taken jurisdiction and proceeded to exer- 
i* cise its discretion. Thus, in Apfel v. Mellon, 59 App. 
D.C. 94, 33 F. 2d 805 (1929), the agency treated the 
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parties as legally eligible for the relief they were re¬ 
questing and denied their application on the ground 
that in the agency’s judgment they were not sufficiently 
competent in financial affairs. And in United States 
Savings Bank v. Morgenthau, 66 App. D.C. 234, 85 
F. 2d 811 (1936), cert, denied 299 U.S. 605 (1936), 
this Court was not called upon to review a legal ques¬ 
tion of jurisdiction or eligibility; it was asked to set 
aside property valuations made by the Comptroller in 
finding as a fact that a particular corporation was 
insolvent. 

Obviously, this Court would not substitute its own 
judgment for that of the agency on questions of this 
kind—particularly in suits for mandamus—but that 
has no bearing here. If the Comptroller in the instant 
case had held (1) that appellant was eligible to branch 
in Saginaw but (2) that appellant was not financially 
competent to do so, or lacked sufficient capital for a 
sound banking operation in that city, he would have 
been exercising his discretion and the Apfel and United 
States Savings Bank cases would be in point. But this 
the Comptroller did not do. He held instead that he 
was “precluded” by law from considering appellant’s 
application; he never entered upon the discretionary 
function at all. 1 


1 All of the other “discretion” cases cited by appellee are dis¬ 
tinguishable on the same "round. They are: Doehla Greeting 
Cards, Inc., v. Summerfield, decided by this Court on November 
3, 1955 (the Postmaster General in his discretion fixed postal 
rates); Payne v. Fite, 184 F. 2d 977 (5th Cir. 1950) (postal 
authorities in their discretion fixed schedules for mail delivery) ; 
Hammond v. Hull, 76 App. D.C. 301, 131 F. 2d 25 (1942) (dis¬ 
charge of “unsatisfactory” Government employee). Other cases 
which are cited by appellee went off on other grounds. 
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The conclusion from the cases discussed herein can 
only be that this Court can and must review de novo 
the Comptroller’s preliminary ruling of law that he is 
without legal authority to act on appellant’s applica¬ 
tion because the latter is ineligible to branch under the 
statutes. The promulgation of that ruling is not a mat¬ 
ter 'with respect to which the administrative supervisor 
of the financial affairs of national banks has any pe¬ 
culiar competence. On the contrary, the statutory ques¬ 
tions presented here are peculiarly within the compe¬ 
tence of the courts. As the Supreme Court has said, 

“An agency may not finally decide the limits of 
its statutory power. That is a judicial function.” 
Social Security Board v. Nierotko, 327 U.S. 358 
(1946). 

By the same token, since the court is not asked to 
review an exercise of discretion, a finding of adminis¬ 
trative arbitrariness or caprice is not a prerequisite to 
the declaration appellant seeks. It matters not how 
careful or well-intentioned the Comptroller has been in 
interpreting the banking statutes; if, in his action to 
date, he has made any legal error of statutory construc¬ 
tion affecting the right of appellant to branch in Sag¬ 
inaw, this Court can and must correct it. 

B. THIS IS NOT AN UNCONSENTED SUIT AGAINST TEE 

UNITED STATES. 

The short answer to appellee’s suggestion that this is 
an unconsented suit against the United States is that 
in the numerous cases cited at pp. 17-23, suits which for 
these purposes are identical to the instant action were 
allowed to stand. 

Furthermore, Section 10 of the Administrative Pro¬ 
cedure Act (5 U.S.C. Section 1009; Supp. to appel¬ 
lant’s main brief, i) clearly expresses the consent of the 
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United States to judicial review of agency action of 
this kind. See Homovich v. Chapman, 89 App. D.C. 
150, 191 F. 2d 761 (1951); Air Line Dispatchers Ass’n 
v. Xational Mediation Board, supra. In the court below 
appellee vigorously urged that consent could not be so 
found, but he has abandoned that contention here. Ac¬ 
cordingly, the following decision of the court below 
should be allowed to stand: 

‘‘The sovereign immunity of the United States 
does not apply to this case. This is a suit against 
a Government official, on the ground that he has 
denied an application of [appellant] on an errone¬ 
ous construction of his legal authority. Any judg¬ 
ment that would be rendered here would not be a 
judgment against the United States, actually or in 
essence.” (Joint App. 18). 1 

C. IT IS THE DUTY OF THIS COVET TO READER A DECLARATORY 
JUDGMENT IX THIS CASE AXD THUS TO PUT AX EXD TO 
THE IXSTAXT COXTROVEESY. 

In Part II of his brief the Comptroller takes the posi¬ 
tion (1) that it is incumbent upon appellant to show 
that the declaratory relief which it seeks would be “con¬ 
sonant with the public interest,” (2) that appellant 
has not done so, and (3) that a declaration in favor 
of appellant would not in fact be consonant with the 
public interest. In view of the fact that the argument 
is presented as an alternative to his contention that 
appellant is ineligible to branch under the statutes, the 
argument appears to come down to this— that even if 
the Congress has conferred upon appellant affirmative 

1 In this respect, of course, Doehla Greeting Cards, Inc., v. 
Summerfield, relied upon by appellee, is sharply distinguishable. 
In that case a judgment for the plaintiff would have placed the 
court in the position of telling the sovereign how to conduct the 
sovereign’s own postal business. In the instant case, no Govern¬ 
ment enterprise would be affected in any way. Cf. Larson v. 
Domestic and Foreign Commerce Corp., 337 U.S. 682 (1949). 
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eligibility to establish a branch in Saginaw, the Court 
is free to ignore the Congressional determination of 
“the public interest” and to withhold from appellant 
the rights which Congress has conferred. Simply to 
state the proposition is to refute it. 1 

The Comptroller then asserts, without any explana¬ 
tion, that a declaratory judgment in this ease “will not 
end the controversy.” If that were true, of course, 
there would not be a justiciable “case or controversy” 
before the Court and no declaration could be made. But 
the proposition is not true. If the Court declares that 
appellant is not eligible to branch in Saginaw, the 
Comptroller’s refusal to exercise his discretion will 
stand and appellant’s pursuit of a Saginaw branch will 
be at an end. On the other hand, if the Court declares 
that appellant is eligible to apply for a Saginaw branch, 
the Comptroller will have to abandon his erroneous 
position and proceed to a consideration of appellant’s 
application on the merits. In either case the present 
controversy will be finally terminated and the legal re¬ 
lations of the parties fixed. In this respect the contro¬ 
versy is identical to those considered to be justiciable 
in Perkins v. Elg, McGrath v. Kristensen, and the other 
decisions cited at pp. 17-21, supra. 

In short, the Comptroller has not come forward with 
any argument which could properly lead this Court, in 
its discretion, to stay its hand. There being no “excep¬ 
tional circumstances” on the basis of which it can avoid 


1 The only ease which the Comptroller cites in this connection 
is Federation of Labor v. McAdory, 325 U.S. 450, 462, 471 (1945). 
The Court there declined to render the requested declaratory 
judgment on the basis of the familiar doctrine that “it is the duty 
of the federal courts to avoid the unnecessary decision of constitu¬ 
tional questions.” 
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the determination sought, the Court has a duty to de¬ 
cide the case before it and to render a declaratory judg¬ 
ment. Meredith v. City of Winter Haven, 320 U.S. 228, 
234-238 (1943). 


Respectfully submitted, 


John Lord O’Brian 
Daniel M. Gribbon 
Roberts B. Owen 
Attorneys for Appellant 

Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 

Hooker, Alley & Duncan 
50 Broadway 
New York, N. Y. 

Of Counsel . 



27 


APPENDIX 

December 9, 1955 

Mr. Oliver Gasch 

Principal Assistant U. S. Attorney 
United States Attorney’s Office 
Washington, D. C. 

Re: Michigan National Bank v. Gidney 
U. S. Court of Appeals for the 
District of Columbia. 

Dear Mr. Gasch: 

Reference is made to the letter dated October 21, 1955, 
addressed to Mr. Daniel M. Gribbon, counsel for the Michi¬ 
gan National Bank in the above entitled litigation to the 
Comptroller of the Currency, which has been referred to 
you for such reply as you deem appropriate. The bank’s 
counsel requests certain information as to rulings of this 
office with respect to branches. Specifically, Mr. Gribbon 
refers to our rulings in connection with the recent trans¬ 
action in which three other banks merged with and into 
the National Bank of Detroit, the National Bank of Detroit 
being permitted to retain all of its branches, including 
those located in Wayne, Michigan and Livonia, Michigan, 
and the transaction in which the Manufacturers National 
Bank of Detroit consolidated with the Industrial National 
Bank of Detroit and was permitted to retain all its branches, 
including those located in Highland Park, Michigan and 
Dearborn, Michigan. Mr. Gribbon is particularly inter¬ 
ested in ascertaining the extent to which we held section 
36(b) of title 12 of the United States Code to be applicable 
to these two situations. 

The merger referred to above was effective September 
30, 1955, and the consolidation referred to became effective 
November 18, 1955. Thus, the rulings made by this office 
in those two cases were made long after the complaint in 
the subject litigation was filed, long after both parties had 
moved for summary judgment, and even several months 
after the defendant’s motion for summary judgment had 
been granted by the United States District Court. Under 
these circumstances, we fail to see how these rulings could 
have any bearing whatever upon the subject litigation 
which is now before the Court of Appeals. 
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Nevertheless, in order to permit compliance with the 
request, there are enclosed herewith copies of Bulletins 
Nos. 3237, 3244 and 3246, issued by this office in which are 
published our final orders in the transactions referred 
to above. 

Furthermore, we have no objection to statins: the bases 
for our rulings in connection with branches in these trans¬ 
actions, and of our view of the applicability of section 36(b) 
of title 12 of the United States Code. It is the position of 
this office that upon a merger of banks under national 
charter, or a consolidation of banks under national charter, 
the continuation of the branches of all of the merging or 
consolidating banks which were established subsequent to 
February 25, 1927, must be authorized in accordance with 
the provisions of section 36(c) because of the provisions 
of section 36(b) of title 12 of the United States Code. 
Under the provisions of section 36(c) of title 12 of the 
United States Code national banks may be permitted to 
establish and operate branches wherever state banks may 
do so. It is our interpretation of Michigan law that in a 
consolidation of state banks, the consolidated bank, i.e., the 
bank under whose charter the consolidated institution will 
continue, may be permitted to retain all of its branches 
wherever located. In other words, there are no location 
restrictions contained in state law on the continued opera¬ 
tion of branches of a consolidated bank which continues 
under its own charter after a consolidation. Consequently, 
merged or consolidated national banks (those under whose 
charters mergers or consolidations are effected) located 
in the State of Michigan may be authorized to continue all 
of their branches wherever located immediately following 
the merger or consolidation. As to the correctness of our 
view of Michigan law see Opinion No. 2304 of the Michigan 
Attorney General, dated October 17, 1955. 

We trust that this is the information desired. 

This letter or any information contained herein may be 
made available to the bank’s counsel if you see fit to do so. 

Very truly yours, 

(signed) R. M. Gidxey 

Comptroller of the Currency 
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Bulletin No. 3237 

TREASURY DEPARTMENT 
OFFICE OF COMPTROLLER OF THE CURRENCY 

September 26,1955 

• ••••••••* 

MERGER 

Public Law 530, 82d Congress, 12 U.S.C. Sec. 34b. 

September 20 

Merger Certificate No. 30 was issued September 20 
approving and making effective, as of the close of business 
September 30, 1955, the merger of The Rochester National 
Bank, Rochester, Michigan (Charter No. 13841), with com¬ 
mon stock of $150,000, The Utica National Bank, Utica, 
Michigan, (Charter No. 14022), with common stock of 
$250,000, and Grosse Pointe Bank, Grosse Pointe, Michigan, 
with common stock of $625,000, into National Bank of 
Detroit, Detroit Michigan (Charter No. 13671), with com¬ 
mon stock of $22,831,250. The merger was effected under 
the charter and title of “National Bank of Detroit”. 

At the effective date of merger, the merged bank will 
have capital stock of $23,318,390, divided into 2,331,839 
shares of common stock of the par value of $10 each: sur¬ 
plus of $68,681,610: and undivided profits of not less than 
$16,419,875. 

Certificates were also issued September 20 authorizing 
the merged bank to establish the following branches: 

339 Main St., Rochester, Oakland County, Michigan 
(present location of the main office of The Rochester 
National Bank), to be known as “Rochester Office”. 
Certificate No. 3347A. 

45303 Van Dyke Road, Utica, Macomb County, Michi¬ 
gan (present location of the main office of The Utica 
National Bank), to be known as “Utica Office”. 
Certificate No. 3348A. 

17449 East Jefferson, Grosse Pointe, Wayne County, 
Michigan (present location of the main office of the 
Grosse Pointe Bank), to be known as “Grosse Pointe 
Office”. 

Certificate No. 3349A. 
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93 Kercheval Avenue, Grosse Pointe Farms, Wayne 
County, Michigan (present location of a branch of the 
Grosse Pointe Bank), to be known as “Grosse Pointe 
Farms Office”. 

Certificate No. 3350A. 

630 St. Clair St., Grosse Pointe, Wayne County, Michi¬ 
gan (present location of a branch of the Grosse Pointe 
Bank), to be known as “Kercheval-St. Clair Office”. 
Certificate No. 3351A. 

It is understood that the above branches will open for 
business simultaneously with the opening of the merged 
bank on October 3, 1955. 

• •*#*#***• 

Bulletin No. 3244 

TREASURY DEPARTMENT 
OFFICE OF COMPTROLLER OF THE CURRENCY 

November 14, 1955 

«•••*#•*♦• 

Correction on Bulletin No. 3237 —September 26 

On page 2, under date of September 20, the notice advis¬ 
ing of the merger of The Rochester National Bank, 
Rochester, Michigan (Charter No. 13841), The Utica Na¬ 
tional Bank, Utica, Michigan (Charter No. 14022), and 
Grosse Pointe Bank, Grosse Pointe, Michigan, into National 
Bank of Detroit, Detroit, Michigan (Charter No. 13671), 
should have given the common stock of the latter bank 
as $22,500,000 instead of $22,331,250. The capital stock of 
the merged bank was correctly given as $23,318,390. 


Bulletin No. 3246 

TREASURY DEPARTMENT 
OFFICE OF COMPTROLLER OF THE CURRENCY 

November 2S, 1955 

Consolidation 
November 18 

13738 The Manufacturers National Bank of Detroit, 
Detroit, Michigan, with common stock of $8,000,000, 
and 
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14443 Industrial National Bank-Detroit, Detroit, Michi¬ 
gan, with common stock of $2,750,000. 

Effective as of the close of business November 18, 
1955. The consolidation was effected under the 
charter and title of “The Manufacturers National 
Bank of Detroit”. 

At the effective date of consolidation the consoli¬ 
dated bank will have capital stock of $10,750,000, 
divided into 1,075,000 shares of common stock of 
the par value of $10 each: surplus of $19,750,000; 
and undivided profits of not less than $7,878,000. 
Certificates were also issued today authorizing the 
consolidated bank to continue the operation of the 
following branches previously authorized for The 
Manufacturers National Bank of Detroit since 
Feb. 25, 1927: 

Highland Park Office, 14048 Woodward Ave., 

Highland Park, Wayne County, Mich. 

Michigan Neckel Branch, 13650 Michigan Ave., 

Dearborn, Wayne County, Mich. 

Michigan-Mason Office, 22101 Michigan Ave., 

Dearborn, Wavne Countv, Mich. 

• • 

Warren-Calhoun Office—13335 Warren Ave., 
West, Dearborn, Wayne County, Mich. 
Wyoming-Fenkell Branch—15365 Wyoming Ave,. 
Detroit, Mich. 

Gratiot-Tacoma Branch, 14809-11 Gratiot Ave., 
Detroit, Mich. 

Griswold Street Office, 1133 Griswold St., De¬ 
troit, Mich. 

Mack-Lochmoor Branch, 20273-7 Mack Ave., 
Grosse Pointe Woods, Wayne County, Mich. 
Telegraph-Hollander Branch, 1140 North Tele¬ 
graph Hoad, Dearborn, Wayne County, Mich. 
Telegraph-Carlysle Branch, 3655 S. Telegraph 
Hoad, Dearborn, Wayne County, Mich. 
Michigan-Curtis Branch—15544 Michigan Ave., 
Dearborn, Wayne County, Mich. 

Henry Ford Hospital Office, 2799 W. Grand 
Blvd., Detroit, Mich. 

Plymouth Evergreen Branch, 20011 Plymouth 
Road, Detroit, Mich. 
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Van Dyke-Continental Office, 23208 Van Dyke 
Ave., Van Dyke, Macomb County, Mich. 

Redford Office, 15138 Beech Road, Redford 
Township, Wayne County, Mich. (P.O. Detroit 
39, Mich). 

West Eight Mile-Patton Office, 20441 West Eight 
Mile Rd., Detroit, Mich. 

and the following branches previously authorized 
for Industrial National Bank-Detroit since Feb. 
25, 1927: 

Jefferson at Caplin, 13244 E. Jefferson Cor. Cop- 
lin, Detroit, Mich. 

Gratiot at Pennsylvania, 9900 Gratiot Cor. 
Penn., Detroit, Mich. 

Grand River at Dundee, 9550 Grand River Cor. 
Dundee, Detroit, Mich. 

Fenkell at Petoskev. 4101 Fenkell Cor. Petoskev, 
Detroit, Mich. 

Uptown Office, 7301 Woodward Ave. at Cor. W. 
Grand Blvd., Detroit, Mich. 

East Warren Ave. Branch, 16301 E. Warren 
Ave., (Cor. Three Mile Dr.), Detroit, Mich. 

Fenkell-Lesure Branch, 13745 Fenkell Ave., De¬ 
troit, Mich. 

Melvindale Branch, 3914 Oakwood Blvd., Mel- 
vindale, Wayne County, Mich. 

Kellv Whittier Branch, 1*1700 Whittier, Detroit, 
Mich. 

Joy Road Branch, 18713 Joy Rd., Detroit, Mich. 

Washington Blvd. Office, 1258 Washington Blvd., 
Detroit, Mich. 

Vernor-Inglis Branch, 8060 West Vernor High¬ 
way, Detroit, Mich. 

2601 East Seven Mile Road near Conant Branch, 
2601 East Seven Mile Road, Detroit, Mich. 

West Eight Mile Branch, 13401 West Eight Mile 
Road, Detroit, Mich. 

North Woodward Branch, 24144 Woodward 
Avenue, Pleasant Ridge, Oakland Countv, 
Mich. 
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and to establish a new branch as follows: 

44 Michigan Ave., Detroit, Michigan (present 
location of the main office of Industrial Na¬ 
tional Bank-Detroit), to be known as “Michi- 
gan-Griswold Office”. 

Certificate No. 3429A. 

It is understood that all of the branches will open 
for business simultaneously with the opening of 
the consolidated bank on November 21, 1955. 

STATE OF MICHIGAN 

THOMAS M. KAVAXAGH, ATTORNEY GENERAL 

Banks and Banking: Branch banks 

Where state-chartered banks consolidate, the resulting 
consolidated bank may be any one of the consolidating 
banks and, as such, may establish the other consolidating 
bank or banks as branches thereof subject to the require¬ 
ments, restrictions and limitations of the statute providing 
for the establishment of branches. 

October 17, 1955 

Opinion No. 2304 

Mr. Maurice C. Eveland 
Commissioner 
State Banking Department 
Lansing 13, Michigan 

You have asked for an opinion on the following questions 
with respect to banks chartered under the Michigan finan¬ 
cial institutions act, Act 341 of the Public Acts of 1937, as 
amended, (CL 1948, §§ 487.1-4S7.292: Stat Ann 1943 Rev, 
and Stat Ann 1953 Cum Supp, §§ 23.711-23.1136): 

“1. Where banks A and B are located in city A and 
bank A has a branch in village X, such village having 
other competitor banking facilities, if bank A con¬ 
solidates with bank B under the charter of bank A, 
must the resulting consolidated bank close the branch 
in village X? 

“2. In regard to the factual situation set forth in ques¬ 
tion 1, above, would it make any difference if banks 
A and B consolidated under the charter of Bank B? 
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“3. Where bank A is located in city A and banks B 
and C are located in city X, if banks A and B con¬ 
solidate under the charter of bank A, can bank B 
be operated as a branch of bank A? 

“4. Under the factual situation set forth in question 
3, above, if banks A, B and C consolidate under the 
charter of bank A, may banks B and 0 be operated as 
branches of bank A when no other competitive banking 
facilities are present in city X?” 

Pertinent provisions of the Michigan financial institu¬ 
tions act, supra, provide as follows: 

Consolidation of state haul's and trust companies; 
procedure. 

“Sec. 104. Any 2 or more banks located within this 
state may, with the approval of the commission, con¬ 
solidate into a single bank which may be any 1 of said 
consolidating banks. Any 1 or more banks and trust 
companies located within this state may, with the ap¬ 
proval of the commission, consolidate into a single 
bank which mav be anv 1 of the consolidating banks. 

# ♦ • JJ 

Same; effect of consolidation on rights and liabilities. 
“Sec. 105. When the agreement of consolidation is 
filed with the commission as required in section 104 of 
this act, the corporate existence of each of the con¬ 
solidating institutions shall be merged into and con¬ 
tinued in the consolidated institution, and the con¬ 
solidated institution shall be deemed to be the same 
corporation as each of the consolidating corporations, 
possessing all the rights, privileges, powers, and fran¬ 
chises, and being subject to all the restrictions, dis¬ 
abilities, and duties of each of the consolidating insti¬ 
tutions, and all and singular the rights, powers, privi¬ 
leges, and franchises of each of said institutions and 
all property, real, personal, and mixed, and all debts 
due to any of said consolidating institutions on what¬ 
ever accounts shall be deemed to be transferred to and 
vested in said consolidated institution, without any deed 
or other transfer and without any order or other action 
on the part of any court or otherwise; * * *” 
(Emphasis added.) 
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Liability of bank and rights of others unimpaired by 
sale of assets, consolidation or merger, or conversion, 
or by increase or decrease of capital stock. * * * 
“Sec. 114. * * *. Subject to the requirements, restric¬ 
tions and limitations of section 34 of this act, any con¬ 
solidated bank resulting from the consolidation of 2 
or more state banks or any 1 or more banks or trust 
companies, as provided for in section 104 of this act, 
and any state bank or national banking- association 
which purchases the assets of a state bank, as pro¬ 
vided for in section 112 of this act, may, with the 
written permission of the commission, establish and 
operate as a branch or branches the consolidating 
trust company, bank or banks or any bank which sells 
its assets to another state bank or national banking 
association, as provided in section 112 of this act.” 
(Emphasis added.) 

“Sec. 34. * * * Any bank having a capital of at least 
$50,000.00 may, with the written approval of the com¬ 
mission, establish and operate a branch or branches 
within a village or citv other than that in which it was 
originally chartered: Provided, That the village or 
city in which it is proposed to establish and operate a 
branch is located in the same county in which the parent 
bank has its principal office or, if not in said county, 
then within 25 miles of said parent bank or in a contig¬ 
uous county at a point more than 25 miles from the 
parent bank, if such county has no bank: Provided 
further . That no such branch shall be established in a 
city or village in which a state or national bank or 
branch thereof is then in operation : Provided further, 
That the commission shall not grant such approval un¬ 
less the parent bank has capital and surplus in an 
amount at least equal to the aggregate minimum capi¬ 
tal and surplus, respectively, required for the estab¬ 
lishment of a bank in each of the various places where 
such bank and its branches are to be located and 
unless the commission is satisfied as to the the suffi¬ 
ciency of the capital and surplus of the bank, the nec¬ 
essity for the establishment of such branch or branches 
and the prospects of successful operation if estab¬ 
lished.” 

(Emphasis added.) 
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Before your questions can be answered, a determination 
must be made as to the nature and powers of a consolidated 
bank which result from the consolidated of two state- 
chartered banks. Black’s Laic Dictionary, 3rd Ed., at page 
408, contains a definition regarding consolidation of cor¬ 
porations and states in pertinent part as follows: 

“When the rights, franchises and effects of two or 
more corporations are, by legal authority and agree¬ 
ment of the parties, combined and united into one 
whole, and committed to a single corporation, the stock¬ 
holders of which are composed of those (so far as they 
choose to become such) of the companies thus agreeing, 
this is in law, and according to common understanding, 
a consolidation of such companies, whether such single 
corporation, called the consolidated company, be a new 
one then created, or one of the original companies, 
continuing in existence with only larger rights, capacity 
and property.” 

Review of pertinent sections of the Michigan financial 
institutions act, supra, raises a question as to whether an 
entirely new bank is created as a result of consolidation 
or rather one of the consolidating banks continues in ex¬ 
istence with larger rights. Section 24 of the act implies that 
a new corporate entity is brought into being as a result 
of consolidation. Section 24 contains language to the 
effect that a new bank is established as a result of con¬ 
solidation and provides that published notice of the consoli¬ 
dation may be required, as is the case where application 
is made for the establishment of a new bank. However, 
consideration of the mechanics of consolidation indicates 
that the legal effect of consolidation is the continued 
existence of one of the consolidating corporations. 

Section 104 of the act provides that any two or more 
state-chartered banks located in this state may, with the 
approval of the commission, consolidate into a single bank 
which may be any one of the consolidating banks. Section 
108 of the act, which provides for the consolidation of a 
state-chartered bank and a national banking association 
and is in pari materia with Section 104, more clearly 
expresses what is meant by the language of section 104 
which states that the consolidated bank “may be any 1 of 
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the consolidating banks.” Section 108 states that any 
state bank “may consolidate with a national banking asso¬ 
ciation under the charter of such national banking associa¬ 
tion.” In addition. Section 105 of the act, which describes 
the effect of consolidation on the rights and liabilities of 
the consolidating banks, states that “the corporate existence 
of each of the consolidating institutions shall be merged 
into and continued in the consolidated institution.” 

Inasmuch as the corporate existence of one of the con¬ 
solidating banks is continued after consolidation, a question 
arises as to the extent of the powers of the consolidated 
bank, particularly as regards the establishment of branches. 
Section 105 of the act describes the effect of consolidation 
on the rights and liabilities of the consolidated bank. That 
section states that the consolidated institution shall be 
“deemed” to be the same corporation as each of the con¬ 
solidating corporations, possessing all of the rights, privi¬ 
leges, powers and franchises of each of the consolidating 
banks. This language is broad in scope and general in 
nature, and from such language, it would appear that the 
the consolidated bank would retain all the rights and 
powers previously enjoyed by the consolidating banks, 
including the right to establish branches. 

The statute must be considered in its entirety and the 
general language of the statute must give way to specific 
language. The broad language of Section 105 must give 
precedence to the specific provisions of Section 114 of the 
act which provides authority for a consolidated bank to 
establish and operate as a branch or branches the con¬ 
solidating bank or banks. Section 114 of the act, pertinent 
portions of which have been quoted, supra, provides that 
the consolidated bank resulting from the consolidation 
provided for in Section 104 of the act may, with the written 
permission of the commission, establish and operate as a 
branch or branches the consolidating bank. However, the 
authority to establish such branches is subject to the re¬ 
quirements, restrictions and limitations of Section 34 of 
the act, which is the general authority of the act providing 
for the establishment of branches. Section 114 appears 
to indicate that the bank whose charter the consolidating 
banks are under (the consolidated bank) continues in ex¬ 
istence and that the other bank (the consolidating bank) 
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has its corporate power, so far as the retention or further 
establishment of branches is concerned, swallowed up by 
the consolidated bank. Furthermore, by failing to pro¬ 
vide for disposition of branches of the consolidated bank, 
it appears that the consolidated bank may retain the 
branches it already possesses. But, as expressed by Section 
114, if the consolidated bank desires to operate the con¬ 
solidating bank, or branches thereof, as branches of the 
consolidated bank, the consolidating bank and its branches 
must be “established'’ as branches of the consolidated 
bank with the approval of the commission and subject to 
the restrictions of Section 34 of the act. 

With the foregoing in mind, your ouestions mav be an¬ 
swered. Though Section 34 prohibits the establishment 
of a branch bank in a city or village in which a state or 
national bank or branch thereof is then in operation, your 
first question is answered in the negative. Inasmuch as 
the bank under whose charter the consolidating banks 
consolidated (bank A) previously had a branch in village 
X. the consolidated bank may continue to operate such 
branch even though other competitor banking facilities are 
present in the village. There is no requirement of Section 
114 to “reestablish” the branch of bank A (the consoli¬ 
dated bank) which is already established. 

The answer to your second question is that if banks A 
and B consolidate under the charter of bank B. the branch 
of bank A which is located in village X must be “estab¬ 
lished’’ as a branch of bank B. As village X already has 
competitor banking facilities, the provision of Section 34 
of the Michigan financial institutions act prohibiting the 
establishment of a branch bank in a city or village in which 
a state or national bank or branch thereof is in operation 
would preclude the “establishment” of the branch of bank 
A as a branch of bank B. Therefore, such branch would 
be forced to discontinue operations in village X. 

The answer to your third question is in the negative. 
The reasoning for the answer is the same as that in my 
answer to your second question. Bank B must be “estab¬ 
lished” as a branch of bank A. As competitive bank 0 is 
already present in city X, under the restrictions of Section 
34. no branch of bank A could be established there. 
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The answer to your fourth question is in the affirmative. 
Though bank A could not, by consolidation or otherwise, 
establish a branch in city X if other competitor banking 
facilities are present, if all competitor banking facilities 
are removed from city X through consolidation with bank 
A, bank A could establish a branch or branches in city X 
within the meaning of Section 34 of the act. 
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Very truly yours, 

Thomas M. Kavaxagh 
Attorney General 
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QUESTIONS PRESENTED 


(1) Is a bank with its principal office in Lansing, Mich¬ 
igan and a branch in Saginaw, Michigan “located” in 
Saginaw so as to be entitled to establish a second branch 
there under the Michigan Statutes which provide that: 
“Any bank may * * * establish and operate a branch or 
branches within the limits of the city or village in which 
said bank is located”? 

The Lower Court, as well as the Comptroller of 
the Currency, the General Counsel of the Treasury 
Department, the Michigan Banking Commissioner 
and the Michigan Attorney General, answered 


the question No. 

The State of Michigan claims that it should 
be answered No. 

Appellant claims that it should be answered Yes. 

Appellee claims that it should be answered No. 


(2) Is a national bank with its principal office in Lan¬ 
sing, Michigan, by virtue of an earlier consolidation with 
it of another national bank which at that time had its 
principal office in Saginaw, Michigan, entitled to establish 
a branch in Saginaw under the consolidation provisions 
of Federal law? 

The Lower Court, as well as the Comptroller of 
the Currency, the General Counsel of the Treasury 
Department, the Michigan Banking Commissioner 
and the Michigan Attorney General, answered 


the question No. 

The State of Michigan claims that it should be 
answered No. 

Appellant claims that it should be answered Yes. 

Appellee claims that it should be answered No. 
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INTRODUCTORY statement 

The State of Michigan seeks leave to file this brief as 
amicus curiae because of the importance to the State of 
maintaining the legislatively established and administra¬ 
tively adhered to policy restricting branch banking in 
Michigan. 

Federal law provides that national banks within a state 
shall be given no greater authority to establish branches 
than is accorded state banks by state statute. In defining 
the authority of national banks to establish branches, 
Congress has specifically provided that national banks may 
only establish and operate branches: 

“if such establishment and operation are at the time 
authorized to State banks by the statute law of the 
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State in question by language specifically granting 
such authority affirmatively and not merely by im¬ 
plication or recognition, and subject to the restrictions 
as to location imposed by the law of the State on State 
banks.” 1 

All of the banks in Michigan, both state and national, 
have adhered to its legislatively established policy except 
appellant. Only appellant, by reason of certain consolida¬ 
tions effected approximately fifteen years ago, 2 has branches 
outside the limits imposed by the Michigan statutes. It 
now seeks in this litigation to force permission to branch 
from branch offices, contrary to the restrictions imposed by 
the Michigan statutes and contrary to the established 
banking structure in Michigan. 

The Comptroller of the Currency has determined that, 
in giving effect to the restrictions as to the location of 
branches imposed by the law of Michigan pursuant to the 
mandate of Federal law, he is precluded from considering 
appellant’s application to establish a second branch office 
in Saginaw, Michigan. The State of Michigan believes that 
the Comptroller of the Currency correctly construed the 
provisions of Michigan law in reaching that determination 
and that the decision of the lower court upholding him in 
his determination should be affirmed. 

If either of the appellant’s claims in this litigation at¬ 
tacking the determination of the Comptroller of the Cur¬ 
rency is upheld appellant will have succeeded in obtain¬ 
ing the right to establish branches in a manner not 
now enjoyed by any other bank in Michigan, state or 
national. Such a result would not only be seriously preju- 

1 12 U.S.C.A., Sec. 36(0 

2 These consolidations were effected prior to the amendment of Section 
114 of the Michigan Financial Institutions Act by Public Act No. 73 of 
1945. (See, infra, pp. 14-16) 


dicial to the existing banking structure but might well 
result in the complete destruction of the state banking 
system. 

For the protection of its interests in the preservation of 
its state banking system the State of Michigan has prepared 
this brief. 


SUMMARY OF ARGUMENT 

The Banking Laws of Michigan were codified by the 
Michigan Financial Institutions Act (Public Acts of 1937, 
Act No. 341). 

All of the statutory provisions regarding the establish¬ 
ment of new branches by commercial and savings banks 
organized under Michigan law T are contained in Section 
34 of that Act. 


I. 

It is clearly demonstrated by: 
a—a literal reading of Section 34, 
b—its legislative history, and 
c—long continued departmental interpretation, 
that the first paragraph thereof deals with branches outside 
the place where the bank’s principal office is located, while 
the second paragraph thereof (except the second sentence, 
which is not here relevant) deals solely with branches inside 
that place. Therefore, the branches which are authorized 
by the second paragraph in a case where the bank has its 
principal office in Lansing are only those which are to be 
established in Lansing, and not to a branch to be established 
in Saginaw as appellant here claims. 

II. 

Whatever rights under Sections 34 and 34a 3 of the Feder¬ 
al law 3 are acquired from a constituent bank by a national 


3 12U.S.C.A., Sec. 34 & 34a. 



consolidated bank, any branching rights thereof so ac¬ 
quired are by virtue of Section 36 (c) of the Federal law 
restricted to the branching rights which would be ac¬ 
quired from a constituent bank by a state consolidated 
bank. Therefore, because a state bank in Michigan acquires 
no rights to establish branches which the banks consolidat¬ 
ing into it had in view of the provisions of Section 114 of 
the Michigan Financial Institutions Act, neither would a 
national bank in Michigan into -which another bank is 
consolidated acquire any such branching rights. Con¬ 
sequently, appellant has none of the rights to establish 
branches which the Saginaw National Bank would now 
have if it had not consolidated into appellant. 

ARGUMENT 

I 

Section 34 of the Michigan Act Does Not Authorize 
a Bank Having Its Principal Office in Lansing 
and a Branch in Saginaw to Establish a Second 
Branch in Saginaw. 

(A) LITERAL READING OF SECTION 34* 

That the interpretation given to Section 34 of the Mich¬ 
igan Financial Institutions Act by the Comptroller of the 
Currency is correct should be clear merely from a reading 
of its provisions. 

The first paragraph of Section 34 deals with the right 
of an applicant bank to establish a “branch or branches” at 
a place other than that in which such bank was originally 
chartered, i.e. other than the place where such bank has 
its principal office. Limitations upon the establishment of 
such new branches are contained in three provisos. In 
the first proviso, which imposes a geographical limitation 
designed to confine branch banking activity generally with- 

4 For full context of Sec. 34 see Joint Appendix p. 41. 


in a 25-mile area from a bank’s principal office, the term 
“parent bank" is employed to denote the principal office 
of the applicant bank and to distinguish that office from its 
proposed branch office. The second proviso imposes a com¬ 
petitive limitation by prohibiting the establishment of 
a branch even at a place within the geographically limited 
area if “a state or national bank or branch thereof is then 
in operation” there. Here again “bank” (used synony¬ 
mously with “parent bank” and again denoting its princi¬ 
pal office) is distinguished from "branch”. The distinction 
thus made between the principal office of a bank and its 
branches is again confirmed in the third proviso in which 
the capital and surplus requirements to be observed is 
made dependent upon the minimum requirements “for 
the establishment of a bank in each of the various places 
where such bank and its branches are to be located”. 

The first paragraph of Section 34 therefore presents a 
complete and logical pattern for the establishment of 
branches by a bank in places other than that in which its 
principal office is located, i.e. outside branches. In authoriz¬ 
ing such outside branches the first tw’O provisos accomplish 
an obvious legislative purpose to restrict such branches to 
those places which lie within restricted geographical limits 
centering around the bank’s principal office, rather than 
a state-wide branching system which had been authorized 
prior to the adoption of the Michigan Financial Institutions 
Act in 1937; and even then to prohibit the establishment 
of such branches if another bank (or a branch of another 
bank) is already in operation in such a place, thereby 
protecting an existing local bank from encroachment by 
outside institutions (and, even in the absence of an existing 
local bank, protecting an existing branch of an outside bank 
from encroachment by other outside institutions). 

The second paragraph of Section 34 can only be read as 
relating to the right of an applicant bank to establish 




branches in the place where such bank lias its principal 
office, i.e. inside branches. In the first place, if it should 
be read as appellant claims, to permit the establishment 
of outside branches by a bank in a place where an existing 
branch of such bank is located, regardless of the fact that 
another bank or branch of another bank is already in 
operation there, it would be directly in conflict with the 
second proviso of Paragraph 1 of Section 34. Secondly, 
the term "bank” is again used here, just as it is throughout 
the first paragraph, in distinction from the term "branch" 
and when an applicant bank is authorized to establish "a 
branch or branches within the limits of the city or village 
in which said bank is located" it is thereby intended to 
refer to that single place, i.e. that city or village where the 
bank, i.e. its principal office, is located. 

This becomes even more apparent when the language 
here used is compared with that used in the third proviso 
of the first paragraph: “each of the various places where 
such bank and its branches are to be located”. 

Contrary to appellant’s contention, to deny its claim 
there is no need to read words into the statute which do not 
appear there. The meaning intended by the Legislature 
becomes clear merely from a reading of the whole section, 
bearing in mind the evident legislative purpose to confine 
branch banking activity and to protect existing local bank¬ 
ing establishments from outside encroachment, as specifi¬ 
cally expressed in the first two provisos of the first paragraph 
of the Section. 

Once the legislative purpose to prefer local banks against 
those from the outside is recognized there is nothing in 
any way illogical in the Legislature’s action denying out¬ 
side banks the right to establish branches in a community 
where a local bank is already in operation. Nor is there 
anything illogical, until such a local bank has been estab¬ 
lished, in permitting an outside bank which has already 


established a branch in a community to establish additional 
branches there but at the same time prohibiting the entry 
of other outside banks. The identical approach is inherent 
in each case. Either the existence of a local bank or of a 
branch of an outside bank is intended to prohibit the 
entry of a branch of another outside bank. In each case the 
local institution or the outside bank which first entered 
the community is to be given exclusive rights in that 
community as against other outside banks. 

Appellant attempts to counter the logic of the pattern 
thus established by claiming that the protection thus af¬ 
forded existing local institutions is of such an arbitrary 
character as to necessitate extending the scope of the second 
paragraph to include outside branches so long as there is 
an existing outside branch of the same bank in the same 
place. 5 Appellant asserts that unless this paragraph is so 
construed adequate banking facilities would be denied in 
a particular city. In urging this claim appellant first brushes 
aside the fact that the formation of a nevv local bank would 
be a perfectly logical means of providing additional bank¬ 
ing facilities if existing facilities are inadequate and that 
nowhere in the Act is this prohibited. Appellant next 
argues that unless this paragraph is so construed a bank 
having an existing branch in an outside place would be 

5 Appellant’s argument (Brief, pages 12 through 16) that the second 
paragraph of Section 34 was designed as a “grandfather” provision, while 
ingenious, is based on a completely false premise. 

The fact is that in 1937 when the restrictions on branches imposed by 
Section 34 were enacted no such situation existed as that of Bank M in 
appellant’s hypothetical case. No bank in Michigan, state or national, at 
that time had a branch office outside the area designated in Section 34. 
In other words, there were no “grandfathers”. Consequently, it would 
have been impossible for the Legislature to have had in mind a need for 
any provision of the character which appellant here argues. 

Even today no bank in Michigan, state or national, has a branch office 





barred by the second proviso of the first paragraph from 
establishing a further branch at that place to provide ad¬ 
ditional facilities, even though there are no other existing 
banking facilities there. But this second proviso contains 
no such prohibition. It merely serves to bar establishment 
of an additional branch by an outside bank where a local 
bank, state or national, or a branch of an outside bank, 
state or national, is already in operation there. This is 
made clear by the use of the term “bank” here, as it is 
throughout Section 34, in distinction from the term 
“branch”. When the expression “state or national bank” 
is followed in this proviso by the words “or branch thereof” 
the reference to “state or national bank” necessarily means 
a bank having its principal office there as distinguished 
from a “branch” office. It obviously could not refer to the 
applicant bank for its principal office is not in operation 
there. Therefore, when the words “branch thereof” are 
used they can only refer to a branch of such other “state or 
national bank”. When so read it is not only consistent with 
the competitive limitation intended by this proviso but 
also with the enabling provision of the first paragraph in 
which the proviso appears, whereby a bank is authorized 
to “establish and operate a branch or branches -within a 
village or city other than that in wffiich it was originally 
chartered”. This has been the interpretation placed upon 
the provisos by both the Michigan Banking Department 
and the Comptroller of the Currency (Joint Appendix- 
Exhibit A, page 58, and Affidavit, pages 65-66). 

outside the limits specified in Section 34 other than appellant itself. (See 
affidavit, appellee’s exhibit vi and maps attached.) And appellant 
succeeded in establishing its branches in 1940, in spite of Section 34, 
through the device of consolidation and retention of the banking offices 
of the other constituent banks which were in existence at the time of 
such consolidation pursuant to Section 114. This door was closed by the 
Michigan Legislature when Section 114 was amended in 1945. (See pages 
14 through 16, infra.) 


a 


In a further attempt to support its claimed interpreta¬ 
tion of the second paragraph appellant cites other sections 
of the Michigan Financial Institutions Act where it is said 
the term “bank” when coupled with the word “located” is 
used to denote the place where “any banking office” is 
located. But innumerable instances in the Act may be cited 
to show that the word “located” or “location” when used 
in conjunction with the term “bank” means the place where 
the principal office of the bank is located. 

See for example: 

Sec. 26 providing that approval of the organization of 
a bank shall not be granted if it “would result in more than 
one bank or branch bank to each 3,000 population in the 
city or township where such bank is proposed to be located”. 

Sec. 28, Paragraph Second, providing that the articles of 
incorporation of a bank shall specify “The county and city 
or village where such bank is to be located and to conduct its 
business”. 

Sec. 35 providing that certain fiduciary powers may not 
be granted “to banks having capital less than the aggregate 
minimum capital required by law for state banks in the 
locality where such bank is located ...” 

Sec. 47 providing that stock certificates of a bank shall 
state “the name and location of the bank”. 

Sec. 58 providing that the stock ledger of a bank may be 
kept by a “transfer agent or registrar . . . located in the 
same city as the bank”. 

Sec. 104 providing that the capital stock of a bank result¬ 
ing from a consolidation “shall not be less than that re¬ 
quired under existing law for the organization of a state 
bank in the place in which it is located”. 
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(B) LEGISLATIVE HISTORY OF SECTION 3-f 

If any doubt could exist as to the correctness of the inter¬ 
pretation of Section 34 by the Comptroller of the Cur¬ 
rency, the history of branch banking in Michigan should 
dispose of it. 

Prior to 1933 the Michigan statutes contained no pro¬ 
vision either authorizing or prohibiting branches of com¬ 
mercial and savings banks. However, the practice had de¬ 
veloped of establishing branches within the city or village 
where the principal office of a bank was located (Joint Ap¬ 
pendix, Affidavit page 59). 

In 1933 (Public Act No. 144) Section 4 of the Michigan 
General Banking Act (Act No. 66, Public Acts of 1929) 
was amended by adding thereto the following new para¬ 
graph: 

“Branches. 

Eighth a. No bank, heretofore licensed to carry on 
a commercial and/or savings banking business, may 
hereafter establish and maintain branches within any 
incorporated or unincorporated village, nor within 
any city, other than the incorporated or unincorpo¬ 
rated village or city in which it was originally licensed 
or chartered for the purpose of carrying on a com¬ 
mercial and/or savings banking business unless au¬ 
thorized by the written order of the commissioner of 
the banking department of the state of Michigan: 
And, provided, That no bank shall be so authorized 
by the said banking commissioner unless said bank 
has a capital and surplus of an amount sufficient under 
the requirements of section one of this act to transact 
its business and maintain offices in the larger of any 
city in which such branches or its principal office may 
be established.” 

Thus for the first time statutory recognition was given to 
the propriety of the establishment of branches and in do¬ 
ing so a state-wide branch policy was adopted. 
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In 1937 the Michigan Financial Institutions Act (Public 
Act No. 341) was enacted. It codified the various banking 
laws of the State. When it was introduced in the Legislature 
Section 34 read as follows: 

“Sec. 34. Same; branches. Any bank having a 
capital of at least fifty thousand dollars may establish 
and maintain branches within any village or city 
other than that in which it was originally chartered 
upon obtaining permission in writing from the com¬ 
mission. The commission shall not grant such per¬ 
mission unless the bank has capital and surplus in an 
amount at least equal to the aggregate minimum 
capital and surplus, respectively, required for the 
establishment of a bank in each of the various places 
where such bank and its branches are to be located 
and unless the commission is satisfied as to the suf¬ 
ficiency of the capital and surplus of the bank, the 
necessity for the establishment of such a branch and 
the prospects of successful operation if established. 

“Any bank may, with the approval of the commis¬ 
sion, establish and operate a branch or branches with¬ 
in the limits of the city or village in which said bank is 
located. No branch or branches of any such bank shall 
be moved from one location to another within the same 
city or village without first obtaining the consent and 
approval of the commission. The commission shall 
not grant such permission unless it is satisfied as to 
the necessity for the establishment of such a branch 
and the prospects of successful operation if estab¬ 
lished.” 

As will be noted, the first paragraph of this Section, if it 
had been enacted as introduced, would have permitted 
state-wide branch banking in Michigan. It will also be 
noted that this paragraph furnished a complete pattern for 
the establishment of outside branches while the second 
paragraph furnished a complete pattern for the establish¬ 
ment of inside branches. Each being complete in itself as 
to the subject to which it applied, there was no possible 
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occasion for the second paragraph to include any provision 
relating to branches in places outside the place where the 
bank’s principal office is located. 

While the measure was under consideration in the Legis¬ 
lature it was amended by adding the following provisos at 
the end of and as a part of the first paragraph: 

“Provided, however. That in such cases where the 
parent bank has its principal office in a city having a 
population of seventy-five thousand or over according 
to the last federal census, such permission may be 
granted for the establishment of a branch bank only 
if such branch is to be within the same county as said 
parent bank or within twenty-five miles of the princi¬ 
pal office of said parent bank: Provided further. That 
no branch bank shall be established in a city or village 
in which a bank is in operation. Such permission shall 
not be granted if the establishment of such branch 
would result in more than one bank or branch bank 
to each three thousand population in the city or town¬ 
ship where such branch is proposed to be located.” 

It is apparent that the provisos so added were designed to 
nullify the state-wide branch banking policy adopted in 
1933 and to impose both geographical and competitive 
restrictions upon the establishment of outside branches. 
But more important for the purpose of this case, in view 
of appellant’s contention regarding it, the second paragraph 
of Section 34, relating solely to inside branches, was not 
amended. 

Sections 104 through 114 of the Act contained provisions 
regarding consolidations of state banks, consolidations of a 
state bank with a national bank, sales of assets by one bank 
to another bank and conversions of state banks into national 
banks, or vice versa. As originally introduced Section 114 
related solely to the preservation of the liability of any 
bank which might be a party to such a consolidation, sale 
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or conversion. Before passage this Section was amended 
by the addition of the following paragraph: 

“Notwithstanding the provisions of any law to the con¬ 
trary, any consolidated bank resulting from the con¬ 
solidation of two or more state banks or any one or 
more banks or trust companies, as provided for in 
section one hundred four of this act, and any state 
bank or national banking association which purchases 
the assets of a state bank, as provided for in section 
one hundred twelve of this act, may, with the written 
permission of the commission, establish and operate 
as a branch or branches the consolidating bank or 
banks or any bank which sells its assets to another state 
bank or national banking association, as provided in 
section one hundred twelve of this act: Provided, 
however, That the commission shall not grant such 
permission unless the unimpaired capital of the con¬ 
solidated or purchasing bank or association is at least 
fifty thousand dollars, and the capital and surplus of 
such bank or association is in an amount at least equal 
to the aggregate minimum capital and surplus, re¬ 
spectively, required for the establishment of a bank in 
each of the various places where such bank or associa¬ 
tion and its branch or branches are to be located, and 
the commission is satisfied as to the sufficiency of the 
capital and surplus of such bank or association, and 
the necessity for the establishment of such a branch 
or branches, and the prospects of successful operation 
if established.” 

Whether or not it was so recognized at the time, this amend¬ 
ment served to overcome the geographical and competitive 
limitations on outside branches which had been imposed 
by the provisos added to the first paragraph of Section 34, 
so that such limitations would not be applicable in the 
case of consolidations and sales of assets. By the use of the 
phrase “Notwithstanding the provisions of any law to the 
contrary” such limitations were avoided and an entirely 
independent criterion was set up for the establishment of 
branches at the time of a consolidation or sale of assets. 
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And this was the construction placed upon this paragraph 
by the Attorney General of Michigan (Opinion dated 
May 28, 1940—Report of Attorney General 1939- 1940, 
page 519), later confirmed by the Michigan Supreme Court 
in Attorney General v. Michigan National Bank, 298 Mich. 
417 (June 30, 1941). It was by virtue of this amendment 
that the appellant was enabled on December 31, 1940 to 
establish a wide-spread branch banking operation in Mich¬ 
igan with its principal office in Lansing and branch offices 
in Battle Creek, Flint, Grand Rapids, Marshall, Port Huron 
and Saginaw—an operation of a character which is not 
enjoyed by any other bank in the State. 

Following the 1940 Attorney General’s Opinion and the 
establishment by appellant of its branches and obviously 
in an attempt to overcome both the possibility of a further 
development of state-wide branch banking and the further 
growth of appellant’s branch system, legislation was in¬ 
troduced in successive sessions of the Michigan Legislature 
in 1941 and 1943. These bills were substantially in the 
same form as that which was ultimately enacted in 1945 
(Public Act No. 73) amending both Sections 34 and 114 
of the Act. While the Bill was passed by both Houses of 
the Legislature in 1941 (Senate Bill No. 1) it was vetoed 
by the Governor, and in 1943 the two-thirds vote of both 
Houses required for adoption of legislation of this character 
was not obtained. Sections 34 and 114, as finally amended 
in 1945, continue in effect today (Joint Appendix, Exhibit 
H, pages 41, 42, 44). 

As will be seen by comparing Section 34 as so amended 
with the form in which it had stood since 1937 (supra, 
page 12), the amendments of that Section related primarily 
to the first paragraph dealing solely with outside branches. 
The principal change was to eliminate the provision re¬ 
garding population contained in the first proviso of the 
original Act with the result that no bank could thereafter 
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establish an outside branch other than one located in the 
same county as the principal office of that bank or within 
25 miles of its principal office, even though the city in which 
such principal office is located has a population of less than 
75,000 (with an added authorization for branches in a 
contiguous county if such county has no bank). The para¬ 
graph was also recast to change the order of the provisions 
regarding approval of the Banking Commissioner and 
various minor word changes were made, one of which was 
the substitution of the term “branch” for the term “branch 
bank.” However, the use of the term “bank” or “parent 
bank” in distinction from “branch” was continued, just 
as in the first paragraph as originally enacted in 1937. 

The second paragraph of Section 34 was left unchanged 
except to revise the word order so that the third sentence 
of the paragraph as originally enacted was combined with 
the first sentence, where it logically belonged. 

The most significant change was that made in Section 
114 where the phrase “Notwithstanding the provisions of 
any law to the contrary” was deleted and in its place was 
substituted the phrase “Subject to the requirements, re¬ 
strictions and limitations of Section 34 of this Act”. At 
the same time and reflecting the fact that, inasmuch as 
Section 34 set up a complete criterion for the establishment 
of branches, the provisos included in Section 114 as orig¬ 
inally enacted were no longer necessary and were deleted. 

The obvious aim of the 1945 amendments was to over¬ 
come the possibility of state-wide branch banking through 
the device of consolidation or purchase of assets as previ¬ 
ously permitted by Section 114° whereby, although a bank. 


6 For a further substantiation of this fact see the resolutions adopted 
by die Michigan Bankers Association in 1941 and subsequent years. 
(Supplement to this Brief, pages i through xii, infra.) 

The relative merit of state-wide branch banking as distinguished from 
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acting singly, could establish branches only within the 
geographical limitations and subject to the competitive 
limitations prescribed by the first paragraph of Section 34, 
a bank, through such a device, could escape such limita¬ 
tions. At the same time and with the same aim, by eliminat¬ 
ing the population provision in the first proviso of the first 
paragraph of Section 34, banks having their principal 
offices in places having a population under 75,000, as well 
as those whose principal offices were in larger cities, were 
denied the right to establish branches outside the county 
of their principal office or beyond 25 miles from their 
principal office. 

With this aim in mind it is evident that, if there had 
been any thought that the second paragraph of Section 34 
would serve to afford branching rights to a bank other 
than in the place where its principal office is located, steps 
would have been taken to amend that paragraph at the 
same time the first paragraph and Section 114 were being 
amended in 1945. That no such steps were taken either 
in 1937 when the Act was originally passed or in 1945 
when the amendments were adopted, should indicate con¬ 
clusively that the Legislature not only had no such thought 
but regarded the provisions of the second paragraph as 
relating solely to the establishment of inside branches, with 
respect to w T hich no limitation ever had been imposed or 


a local Cor so-called “unit”) banking system has long been the subject 
of controversy. In some sixteen of the forty-eight states it is possible to 
have state-wide branches. The other states either prohibit branches al¬ 
together or confine them within a specified area. With the adoption of 
the 1945 amendment Michigan took its place with those which, while 
not altogether prohibiting branches, impose restrictions upon them. Mich¬ 
igan, by express statutory provision, has made clear its intention to limit 
branch offices to points within the county of a bank’s principal office 
or within 25 miles of its principal office (with an extension, in special 
cases, to the county contiguous to that of its principal office). 
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was desired other than to require that their establishment 
be subject to approval of the Banking Commissioner. 

(C) DEPARTMENTAL INTERPRETATION 

Promptly after the Michigan Financial Institutions Act 
became effective on July 28, 1937 the State Banking De¬ 
partment issued various Bulletins interpreting its pro¬ 
visions. Bulletin No. 9 dated August 4, 1937 covered the 
subject of branches, as follows: 

“STATE BANKING DEPARTMENT 
Lansing, Michigan 

BULLETIN NO. 9 


August 4, 1937 

To All Michigan State Banks 

BRANCHES 

State-wide branch banking permitted under Act 66 of 
the Public Acts of 1929 has been limited by The Michigan 
financial institutions act now in effect. 

General Rule 

Section 34 of the latter act sets forth the following re¬ 
strictions upon the establishment of branches by Michigan 
state banks in the State of Michigan: 

1. Branches within the same city or village.—Any bank 

may establish and operate a branch or branches 
within the limits of the city or village in which said 
bank is located, with the approval of the Commis¬ 
sioner, based upon the necessity for establishment 
of the branch and the prospects of successful opera¬ 
tion, if established. 

2. Branches outside city or village — Any bank may estab¬ 

lish and maintain branches in any village or city 
other than that in which it was originally chartered, 
subject to the following conditions: 
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(a) Approval of the Commissioner, based on the 
sufficiency of capital and surplus of the bank, 
the necessity for establishment of the branch, 
and the prospects of successful operation, if 
established. 

(b) The parent bank must have a capital of at 
least 550,000.00, as well as capital and surplus 
in an amount at least equal to the aggregate 
minimum capital and surplus, respectively, 
required for the establishment of a bank in 
each of the places where the bank and its 
branches are to be located. 

(c) If the parent bank has its principal office in a 
city of 75,000 or over according to the last 
federal census, the branch must be within the 
same county as the parent bank, or within 
twenty-five miles from the principal office of 
the parent bank. 

(d) No branch may be established in a city or 
village in which a bank is in operation. 

Exception to General Rule 
in Event of Consolidation or Purchase and Sale 

Notwithstanding restrictions of 2-c and 2-d above stated, 
and without complying with the conditions contained 
therein, branches may be established in cities or villages 
other than that in which the parent bank is located in 
connection with the consolidation of two or more state 
banks, or any one or more banks or trust companies, and 
in connection with purchase of assets of a state bank. This 
exception is contained in section 114 of The Michigan 
financial institutions act. The other requirements, namely, 
2-a and 2-b set forth above, must, however, be met. 

CHARLES T. FISHER, JR., 
Commissioner of the Banking 
Department” 
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Since the original Bulletin No. 9 was issued it has been 
revised twice. The first revision, dated July 15, 1938, was 
made to include the restriction against authorizing a branch 
if as a result there would be more than one bank or branch 
to each 3,000 population at the place where the branch is 
proposed to be located. This restriction had been omitted 
from the original bulletin. No other change was made. 
The second revision, dated June 15, 1945, read as follows 
(the changes from the text of the original bulletin being 
indicated in capital letters): 

“STATE BANKING DEPARTMENT 
Lansing, Michigan 

BULLETIN NO. 9 

1945 Revision 

June 15, 1945 

To All Michigan State Banks 

THIS BULLETIN IS TO AMEND AND SUPERSEDE 
BULLETIN NO. 9 ISSUED AUGUST 4, 1937 AND 
REVISION OF JULY 15, 1938. 

Branches 

Section 34 OF ACT 341, PUBLIC ACTS OF 1937, THE 
MICHIGAN FINANCIAL INSTITUTIONS ACT, AS 
AMENDED, sets forth the following restrictions upon the 
establishment of branches by state banks in the State of 
Michigan: 

1. Branches within the same city or village.— Any bank 
may establish and operate a branch or branches with¬ 
in the limits of the city or village in which said bank 
is located, with the written approval of the Commis¬ 
sioner , based upon the necessity for establishment of 
the branch and the prospects of successful operation, 
if established. 
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2. Branches outside city or village.—Any bank may estab¬ 
lish and maintain branches in any village or city other 
than that in which it was originally chartered, sub¬ 
ject to the following conditions: 

(a) WRITTEN approval of the Commissioner, 
based on the sufficiency of capital and surplus of 
the bank, the necessity for establishment of the 
branch, and the prospects of successful operation, 
if established. 

(b) The parent bank must have a capital of at least 
$50,000, as well as capital and surplus in an 
amount at least equal to the aggregate minimum 
capital and surplus, respectively, required for the 
establishment of a bank in each of the places 
where the bank and its BRANCH OR branches 
are to be located. 

(c) THE VILLAGE OR CITY IN WHICH THE 
BANK PROPOSES TO ESTABLISH AND 
OPERATE A BRANCH MUST BE LO¬ 
CATED IN THE SAME COUNTY IN 
WHICH THE PARENT BANK HAS ITS 
PRINCIPAL OFFICE OR, IF IN ANOTHER 
COUNTY, THEN WITHIN "TWENTY-FIVE 
MILES OF THE PARENT BANK OR IN A 
CONTIGUOUS COUNTY AT A POINT 
MORE THAN TWENTY-FIVE MILES 
FROM THE PARENT BANK, IF SUCH 
COUNTY HAS NO BANK. 

(d) No branch may be established in a city or village 
in which a STATE OR NATIONAL bank OR 
BRANCH THEREOF is in operation. 

3. CONSOLIDATION OR PURCHASE AND SALE. 
-THE ESTABLISHMENT OF BRANCHES IN 
CONNECTION WITH CONSOLIDATIONS, OR 
PURCHASE AND SALE OF ASSETS, UNDER 
THE PROVISIONS OF SECTION 114 OF THE 
MICHIGAN FINANCIAL INSTITUTIONS ACT, 
IS NOW SUBJECT TO THE REQUIREMENTS, 
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RESTRICTIONS AND LIMITATIONS OF SEC¬ 
TION 34 OF THE ACT. 

E. W. Nelson, 

Commissioner of the Banking Department” 

These changes were occasioned by the amendments to 
Sections 34 and 114 of the Act adopted in 1945 (Public 
Acts of 1945, Act No. 73, effective April 10, 1945) here¬ 
inbefore discussed. (See pages 10-17, supra.) 

In 1942 the Attorney General of Michigan was called 
upon for his opinion regarding the establishment of new 
branches (Opinion dated September 30, 1942 from Herbert 
J. Rushton, Attorney General, to Maurice Eveland, Com¬ 
missioner of the Banking Department; Report of Attorney 
General of Michigan, 1943-1944, page 107). In this 
Opinion it was said: 

“Said Section 34 of the Michigan financial institutions 
act appears to deal exclusively with conditions and 
restrictions relative to the establishment and main¬ 
tenance of branch banks. * * * After restricting the 
authority of the Commission to grant permission to 
establish a branch bank within any village or city other 
than that in which the parent bank was originally 
chartered, * * * The second paragraph of said sec¬ 
tion, following the above quoted provisos, provides 
for the establishment of a branch or branches within 
the limits of the city or village in which the parent 
bank is located, * * * 

It is therefore evident that from the outset (and without 
in any way being related to the controversy in the present 
case) the Departmental construction of Section 34, con¬ 
firmed by the Opinion of the Attorney General of Michigan 
as the legal advisor to the Banking Commissioner, has been 
uniform and fully in accord with the Opinion given by 
the Attorney General of Michigan and the statement of 
policy made by the Michigan Banking Commissioner when 
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requested by the Comptroller of the Currency as an aid 
in reaching his determination which is now under attack 
in this case (Appendix, Exhibit H, pages 40-45 and Exhibit 
A, pages 56-59). That appellant is misinformed in making 
the statement which appears at the bottom of page 7 of its 
brief is apparent. The fact is that the determination made 
by the Comptroller of the Currency now challenged by 
appellant is in complete harmony with the established 
policy of the Michigan Banking Department which is in 
turn based upon longstanding Departmental interpretation 
and legal advice of the Michigan Attorney General. State 
Departmental interpretation continued over such a period 
is entitled to great weight. United States v. Jackson, 280 
U.S. 183, 193. And this is particularly true when the con¬ 
struction adopted has received the support of the chief 
legal officer of the State. People v. Robinson, 241 Mich. 
497; 217 N.W. 902. 

II 

A Consolidated National Bank in Michigan Acquires 
No Branching Rights of the Banks Which Con¬ 
solidate Into it. 

Appellant’s sole argument in support of its second con¬ 
tention is that the branching rights of each of the constit¬ 
uent banks consolidating into a national bank are included 
among the “rights, franchises and interests” which are 
transferred to the consolidated bank. That there is no 
authority to support this argument appellant concedes. 7 

Appellant also concedes (and from this there is obviously 
no escape) that the branching rights of any constituent 
bank which it claims were transferred to the consolidated 
bank would necessarily be subject to the provisions of Sec¬ 
tion 36 (c) of the Federal Statute. 7 That section provides 

7 Appellant’s brief p. 27. 

Appellant should also have conceded that despite the fact that this 
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that, as to branches outside the city in which the bank is 
located, they may be established only if such establishment 
is “at the time authorized to State banks by the statute law 
of the State in question by language specifically granting 
such authority affirmatively and not merely by implication 
or recognition, and subject to the restrictions as to location 
imposed by the law of the State on State banks.” (Emphasis 
supplied) 

But having made this concession appellant then proceeds 
to frame its argument in complete disregard of the fact 
that, in order to determine the extent of the rights which 
it says were so transferred, Section 36 (c) requires reference 
to the present provisions of Michigan law authorizing the 
establishment of branches by state banks. Consequently, 
even if appellant’s claim that branching rights are included 
among the rights transferred upon a consolidation had 
any substance, the necessary result would be that the only 
right to establish branches which the Saginaw National 
Bank (the constituent bank here involved) would now’ 
have and therefore the only right to which appellant could 
claim to have succeeded would be such right as a consoli¬ 
dated state bank would today have under Michigan law. 

What are the present rights under the Michigan Statutes 
of a consolidated state bank to establish branches? 

The consolidation provisions of the Michigan Statutes 
are contained in Sections 104 through 114 of the Michigan 
Financial Institutions Act. The only provision regarding 
branches of the constituent banks is found in Section 114. 
In fact, at the time of the consolidation of the Saginaw 

provision for transfer of “rights, franchises and interests” has appeared in 
one or more of the various consolidation provisions of the Federal Statutes 
since 1918 no such claim as that now made by appellant has ever been 
made and no departmental indication has ever been given that such a 
claim could be made. 
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National Bank into the appellant in 1940, appellant’s claim 
that it had the right to establish branch offices in cities 
other than that of its principal office (Lansing, Michigan) 
was based solely on the provisions of Section 114. (See 
Opinion of Michigan Attorney General, dated May 28, 
1940—Report of Attorney General 1939-1940, page 519; 
Opinion of United States Attorney General, 39 Opinions 
of Attorney General 469 (1940); and Opinion of Michigan 
Supreme Court in Attorney General v. Michigan National 
Bank, 298 Mich. 417; 299 N.W. 129). No claim was or 
could have been made that Section 34 of the Michigan 
financial institutions act gave appellant any right with re¬ 
spect to branches, for the Saginaw National Bank and all 
of the other banks which were consolidated into appellant 
in 1940 and which it received authority to establish as 
branches at the time of the consolidation were located in 
other counties and more than twenty-five miles from Lan¬ 
sing. 

Section 114, both as originally enacted in 1937 and as 
amended in 1945, specified that, in the event of a consolida¬ 
tion, the constituent banks might be established and oper¬ 
ated as branches of the bank into which they were con¬ 
solidating. No mention was made of the future establish¬ 
ment of branches by the consolidated bank. Obviously, 
if it had been intended that the consolidated bank would 
succeed to the branching rights of the constituent banks as 
to branches which the consolidated bank might desire to 
establish subsequent to the consolidation as well as to 
establish the constituent banks themselves as branches at 
the time of the consolidation, a provision to that effect 
could easily have been included. The fact that Section 114 
when originally enacted (supra, pages 12 and 13) did 
spell out in such detail the requirements with respect to 
the establishment of the constituent banks as branches 
but made no mention of establishing future branches is 
conclusive proof that the only right which it was designed 
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to accord the consolidated bank was the right at the time 
of the consolidation to establish the constituent banks as 
branches. It is thus evident that the consolidated bank 
acquired no right to establish future branches by virtue 
of the consolidation. 

And in the adoption of the 1945 amendment to Section 
114, when even the right of the consolidated bank at the 
time of the consolidation to establish the constituent banks 
as branches was for the first time subjected to the “require¬ 
ments. restrictions and limitations of Section 34” of the 
Act (supra, page 15), the obvious intent of the Legislature 
was to deny to all banks the opportunity by the device of 
consolidation to establish branches other than those con¬ 
forming to the geographical and other limitations of Sec¬ 
tion 34. This clear expression of the legislative intent in 
the 1945 amendment made it even more evident that the 
right of the consolidated bank subsequent to consolidation 
to establish branches stemming from rights previously 
possessed by constituent banks was not contemplated. 

It is therefore apparent that so far as a consolidated 
state bank is concerned the only branching rights which 
exist under Michigan Statutes at the present time are those 
set forth in Section 34, and that whatever branching rights 
the constituent banks might have had if they had not be¬ 
come parties to the consolidation no longer exist. Inasmuch 
as Section 36 (c) of the Federal Statutes imposes this same 
limitation with respect to branching rights of national 
banks it necessarily follows that the branching rights of 
those banks which consolidated with appellant cannot now 
be claimed by it. 

A further fallacy in appellant’s contention is that it 
proves too much. If appellant’s claim should be accepted 
and carried to its logical conclusion it would not merely 
serve to enable it to establish the new branch office in 
Saginaw which it seeks in this case, but also, through the 
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device of further consolidations, to acquire existing offices 
of banks spread about the state and, having done this then 
to spread further by exercising the claimed branching 
rights of the constituent banks so consolidated until it 
has created a state-wide banking system. Nothing could 
be plainer than that this would be directly contrary to the 
restrictions upon branch banking imposed by the Michigan 
Legislature and, therefore, equally in direct conflict with 
the Congressional restrictions imposed upon the establish¬ 
ment of branches by national banks under Section 36 (c) 
of the Federal law. 

Ill 

CONCLUSION 

The State of Michigan, therefore, contends that the 
decision of the lower court upholding the determination 
of the Comptroller of the Currency that he is precluded by 
law from considering appellant’s application to establish 
a second branch office in Saginaw, Michigan, should be 
affirmed. 
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SUPPLEMENT TO AMICUS CUBIAE BRIEF 

The Proceedings and Transactions of the Fifty-Fifth 
Annual Convention of the Michigan Bankers Asso¬ 
ciation, Held at the Grand Hotel, Mackinac Island, 
Michigan, on June 26 , 27 and 28 , 1941 . 


REPORT OF THE RESOLUTIONS COMMITTEE. 

“Mr. Charles Goggin: Mr. Chairman, as you have stated, 
Mr. Harris cannot be here, and I will read the report of the 
Resolutions Committee. 


o 


© 


Anti-Branch, or Chain Banking 

This Association again strongly reiterates the position it 
has consistently taken against the state-wide extension of 
chain or branch banking in this state. We urge that our 
present efforts to accomplish this end be vigorously main¬ 
tained. 

o o o 


Mr. Chairman, I move the adoption of the report of the 
Committee on Resolutions. 

Chairman Dodge: Is there any comment? Any discussion? 
If not, I will entertain a support of the motion. 

The motion was supported by several gentlemen. The 
question was taken, and the report of the Resolutions 
Committee was unanimously adopted. 

Chairman Dodge: I have one thing that is not on the 
program, but which I want to interject before the final report 
is made on the election of officers. 

In the report of the Resolutions Committee as adopted, you 
have passed a resolution affirming your stand on the antistate¬ 
wide branch banking bill. I am now speaking for a moment 
aside from my position as presiding officer of this particular 
gathering. 

As you know, I have been pretty close to the problem as 
it has developed, and I have been sensible of one thing, there 
has been a good deal of talk about it; the Brake bill has been 
referred to in the newspapers in one way and another, you men 
have talked about it, but many people do not know what it is. 
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You have expressed yourselves as being opposed to the 
extension of branch banking, but you have never defined your 
position; you have never stated the problem. 

I have tried to do this. I have expressed it in my own 
words, as I see it. I have not made any accusations. I have 
not referred to the Governors veto, or the Governor’s message. 
But I have tried to put down here, as simply as I can, and as 
straightforward as possible, what may be your sentiments with 
regard to it, and what I know are mine. 

I have followed the very definite formula of first asking, or 
stating, what is this Brake bill? That you can say in a sentence, 
so that anyone can understand it. 

Second, what is the issue, what has happened? This may 
be answered, because it gives you an opportunity to tell about 
the favorable vote in the Legislature. 

And, third, you can answer some of the arguments that 
have been raised. 

With your permission, I will read this paper to you. It will 
take but a few moments. 

The Brake Bill (Senate Bill No. 1) is an amendment 
to the Michigan Banking Law which prohibits the estab¬ 
lishment of branch banks more than twenty-five miles 
or the county limits, whichever is greater, from the Main 
Offices of the parent bank. 

The effort to repass the Brake Bill is not a matter of 
mere politics. The issue represented by the repassage of 
this Bill is clearly one of protecting Michigan’s present 
sound system of local independent banks. It is an issue 
of eliminating the possibility of one ownership interest 
(or any similar ownership interest) building up a control 
over a wide-spread system of branch banking. It is an 
issue of whether the owners of one bank, or any others 
who may have the financial power to do so, can create 
branch banks out of any or all of the independent banks 
which they may be able to purchase or control. 

There has been much concern about the possibility of 
any form of statewide branch, group or chain banking 
again dominating any part of the banking structure in 
Michigan. 

At the annual convention of the Michigan Bankers 
Association, held in Grand Rapids in June 1940, the 
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Michigan Bankers Association went on record as opposing 
it. 

One of the objectives of the 1940-1941 Legislative and 
Taxation Committee of the Michigan Bankers Association 
was to create and sponsor any necessary amendment or 
change in the banking law to eliminate the possibility of 
state-wide branch banking. 

At its meetings, beginning in November 1940, the 
Legislative and Taxation Committee discussed the situa¬ 
tion thoroughly and agreed upon a recommendation for 
legislation which would arrive at the desired result. 

Independent of the Committee action. Senate Bill No. 1 
was introduced by Senator Brake. At the Legislative and 
Taxation Committee meeting of January 29, 1941, this 
Bill was considered and discussed by the Committee and 
a conclusion was reached that the Bill, as drawn, repre¬ 
sented the fundamental position of the Committee and 
the intention of the members of the Association. Therefore, 
the Bill, as introduced, was approved by the Committee 
and it was agreed that no amendments or changes in it 
would be suggested. 

The importance of this approval ^411 be recognized 
when it is realized that the Legislative and Taxation 
Committee is made up of twenty-four members who are 
representatives from each banking district of the State. 

There were hearings before the Senate Banking Com¬ 
mittee on Senate Bill No. 1 and it was reported out by 
that Committee with the addition of an amendment which 
was immediately killed on the floor of the Senate under 
general orders. 

Without the amendment, and as originally drawn, the 
Bill was passed by the Senate with a vote of twenty-three 
to seven, with one not voting. This was one more favor¬ 
able vote than the two-thirds necessary to pass it. 

There was a hearing before the House State Affairs 
Committee which reported the Bill out and it was passed 
by the House with a vote of sixty-eight to twenty, with 
twelve not voting. This was one more favorable vote 
than the two-thirds necessary to pass it. 

The Bill passed both the Senate and the House with 
not only a majority but more than the two-thirds votes 
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required to pass financial legislation affecting the banks 
of Michigan. This was a clear expression of the public 
Will. This favorable vote of both Houses of the Legis¬ 
lature indicated that the representatives of the people, 
recognized the desirability of this piece of legislation in 
the general interests of Michigan. 

The Brake Bill is not a curtailment of present banking 
facilities. It does not change the present status of any 
bank or its business in Michigan one iota. It does not 
even affect the Michigan National Bank group as it exists 
now. It only prohibits the owners from proceeding 
further and buying up control over as many banks in 
Michigan as they may be able to and in turn making each 
of the banks bought a branch of the parent institution. 
There is no validitv to anv contention to the contrary. 

* j j 

The communities of Michigan are properly served by 
their existing independent banks, and it cannot be claimed 
that they can only be properly served by a branch of the 
Michigan National Bank or a branch of some other large 
bank. This is contrary to the facts. The demand to 
create branches of a bank in another city out of present 
independent banks originates in the Michigan National 
Bank ownership. 

It is obvious that, under the Brake Bill, banks in 
general will have all they need or want in the way of 
territory in which to establish local branches. This is 
proven by the record of the branches in existence today 
within these limits, by the action of the Michigan Bankers 
Association, and the fact that the opposition to this Bill 
is from the owners of one bank which has already bought 
six banks in widely separated communities of the State 
for the purpose of making branches of them, and ap¬ 
parently wants the way left open to buy more banks and 
add them to the existing group as additional branches. 

There is only one bank that has anything substantially 
different from other banks in Michigan in the way of 
extended branch system and one that apparently wants 
to be able to do something different. The opposition to 
this Bill arises from this source. The other banks in 
Michigan are not interested in state-wide chain, branch, 
or group banking, do not believe in it, and have gone on 
record that they want the Bill re-passed in the best inter¬ 
ests of the people of Michigan. The failure to re-pass 
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this Bill will serve the interests of the few as opposed 
to the expressed interests of the majority. 

After the experience of 1933 and prior years in Mich¬ 
igan and elsewhere with branch chain and group bank¬ 
ing, the people of Michigan should be determined to 
place Michigan in a position where the banking business 
cannot be jeopardized in the future by any problem 
arising from similar circumstances. In attempting to 
defeat this Bill, the Michigan National Bank has seen fit 
to refer to bank failures in Michigan in 1933 and to infer 
that if a branch system had been in effect these problems 
might have been avoided, and also that by permitting a 
branch system to take over a substantial part of the 
present banking business of Michigan future troubles of 
the same kind may be avoided. It should not be neces¬ 
sary to remind the people of Michigan of the reprecussions 
to business and banking in Michigan and other states 
that resulted from the closing of banks in widely separated 
communities under absentee ownership and centralized 
control. Michigan bankers do not need to be reminded 
of this. A number of communities should not need any 
reminder. Flint, Lansing, Battle Creek, Jackson, Grand 
Rapids, Kalamazoo and Pontiac can recall these problems 
very well. 

It is apparent that if the Brake Bill is not re-passed 
these and other communities are being exposed to in¬ 
clusion in a new branch banking operation, whether they 
want it or not. The way must not be left open for any 
individual or group of individuals to use financial power 
and influence to create an instrument of further power 
by absorbing as branch banks the independent com¬ 
munity banking institutions of Michigan.’ 

Mr. Charles T. Fisher, Jr.: Mr. Chairman, I believe that 
your paper represents a very fair statement of the issues con¬ 
cerning this motion or resolution. 

If it is in order, Mr. Chairman, I would like to move that 
your paper be incorporated in appropriate form in the resolu¬ 
tions adopted by this meeting. 

The motion was supported by several gentlemen. The 
question was taken, and the motion was unanimously 
carried.” 

• « » 
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The Proceedings and Transactions of the Fifty-Seventh 
Annual Convention of the Michigan Bankers Associa¬ 
tion, Held at the Grand Hotel, Mackinac Island, 
Michigan, on June 25, 26 and 27, 1943. 


0 0 0 0 0 


REPORT OF THE COMMITTEE ON RESOLUTIONS. 

“Mr. James C. Wood: Mr. Chairman and gentlemen, this 
is the report of the Committee on Resolutions: 


0 0 0 


The home-owned and home-controlled banking institution 
is essential to the life of every community and is able to 
meet the banking requirements of the locality in which it is 
established. Past experience has demonstrated the unsound¬ 
ness of non-resident control of financial institutions and the 
concentration of banking in the hands of single parent in¬ 
stitutions. We, therefore, reaffirm our opposition to the 
establishment of so-called branch or chain banking in this 
State, believing that it is detrimental to local interests and 
individual enterprise. We approve the action of our officers 
and committees in their effort to secure legislation prohibiting 
further encroachment of this system in our State, and express 
our appreciation to those members of the Legislature who 
supported them. The enactment of legislation to curb branch 
banldng is of state-wide interest and importance, and we urge 
our Governor, Harry F. Kelly, to again bring this subject 
before the coming session of the Legislature. 


o o o 


I move the adoption of the resolutions, and also include 
in the motion that copies of the resolutions be sent to the 
respective parties mentioned in the resolutions. 

The motion was supported, the question was taken, 
so the resolutions were adopted.” 


o 


o 


e 
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The Proceedings and Transactions of the Sixty-First An¬ 
nual Convention of the Michigan Bankers Association, 
Held at Hotel Statler, Detroit, Michigan, on June 
19, 20 and 21, 1947. 

© © © © a 


REPORT OF THE RESOLUTIONS COMMITTEE. 

“Mr. Herbert H. Gardner: Mr. President, and ladies and 
gentlemen: 

The Resolution Committee submits the following matters 
for consideration to the Convention: 


0 0 0 

Whereas, this Association has in the past affirmed and re¬ 
affirmed its faith and confidence in the unit system of banking 
as best suited to the financial requirements of the American 
public, and Whereas, the existing laws of the State of Mich¬ 
igan bearing on the establishment and operation of branches 
have the accord and support of tills Association, and the 
overwhelming support of the people of the state, NOW 
THEREFORE we express our firm disapproval of House Bill 
596, pending in the House of Representatives, as designed to 
circumvent the proper and adequate application of the laws 
of the State of Michigan. In the interests of the three million 
depositors in Michigan banks, who have entrusted to our 
keeping almost five million dollars, we will not relax our 
vigilance and effort in retaining for them the system of bank¬ 
ing which has been demonstrated to produce the greatest 
good for the greatest number. We urge upon the officers of 
the Association a public statement of our opposition to House 
Bill 596, and the reasons therefor. 

e o o 


Mr. President, I move the adoption of the resolutions we 
have submitted. 

President Marin: You have heard the resolutions. It has 
been moved that the resolutions be adopted. Is there a second 
to that motion? 

Mr. Hal Vincent: I second the motion. 

The question was taken, the motion was unanimously 
carried, so the resolutions were adopted.” 


0 


0 


0 
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The Proceedings and Transactions of the Sixty-Fourth 
Annual Convention of the Michigan Bankers Associa¬ 
tion, Held at the Grand Hotel, Mackinac Island, Mich¬ 
igan, June 22, 23 and 24, 1950. 

o o o o o 

REPORT OF THE RESOLUTIONS COMMITTEE 

“Mr. William Nelson: Mr. Chairman, members of the 
Michigan Bankers Associataion, and ladies and gentleman: 

o o © 


I think that I will read the resolutions verbatim to you. 

o o o 


‘3. That we reiterate firmly our stand in favor of the con¬ 
tinuation of our dual system of banking and to that end we 
oppose any legislation tending to deprive the states of their 
traditional powers in the realm of bank chartering and super¬ 
vision. 

We continue resolutely opposed to extension of area or 
statewide branch banking in any form.’ 

© o o 


Mr. Chairman, the Committee recommends the adoption 
of each separate resolution, and all of the resolutions, and 
I so move. 

Chairman Merrill: Do I hear a support? 

Mr. Teeters: I support the motion. 

The question was taken, the motion was unanimously 
carried, so the resolutions were adopted.” 


© 


o 
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The Proceedings and Transactions of the Sixty-Fifth An¬ 
nual Convention of the Michigan Bankers Associa¬ 
tion, Held at the Book-Cadillac Hotel, Detroit, Mich¬ 
igan, on June 18,19 and 20,1951. 


REPORT OF THE RESOLUTIONS COMMITTEE. 

“Mr. T. Allan Smith: Mr. Chairman, and members of the 
Michigan Bankers Association: 

© o © 

We again affirm our belief and pledge our support to the 
Dual System of Banking and we shall resist any invasion of 
state rights in the Banking System. Any change in the au¬ 
thority or duties of the Federal Reserve Board, the Comp¬ 
troller of the Currency, the FDIC or the Secretary of the 
Treasury which would combine or consolidate any of these 
agencies should be vigorously opposed. Again, we record our 
opposition to the principles of chain or branch banking in 
any form or under any guise. 

o © © 


Mr. Chairman, and Members, I offer these resolutions for 
your consideration, and move their adoption. 

o o o 

The question was then taken, the motion was unani¬ 
mously carried, so the resolutions as read were adopted.” 

o © © 

The Proceedings and Transactions of the Sixty-Sixth An¬ 
nual Convention of the Michigan Bankers Associa¬ 
tion, Held at the Grand Hotel, Mackinac Island, 
Michigan, on June 27 and 28, 1952. 

© © © © © 

REPORT OF RESOLUTIONS COMMITTEE. 

Mr. Stewart: Mr. President and gentlemen, 

© © © 

Whereas, this Association has always led in the opposition 
to the further extension of State-Wide Branch-Banking, and 
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again takes this occasion to restate its opposition to this form 
of banking and go on record and notify the State Legislature 
of its continued support of present legislation forbidding 
branches beyond count}' lines, or within 25 miles of the home 
office, and to warn its members to be ever watchful that no 
tampering with these laws be permitted, and 

Whereas, the Independent Bankers Association of the 
United States has taken a stand against Bank-Holding Com¬ 
panies, which are a form of branch-banking and which con¬ 
stitute a monopolistic and imdue centralization of banking 
pow’er in the hands of a few\ and a wrongful centralization of 
the credit of the Nation, and 

Whereas, the American Bankers Association in 1937, and 
again in 1948 stated, ‘We are definitely opposed to any pro¬ 
posal or device looking to the establishment of branch- 
banking privileges, across State lines, directly or indirectly,’ 
and 

Whereas, the Spence Bill, introduced in Congress HR-6504, 
seeks to restrict bank-holding companies to banking only, 
and thus supervise the operation thereof, and prohibit their 
expansion beyond the limitations which have been placed 
upon branch-banking by Federal and State law’s, 

Now, Therefore, Be It Resolved, that the Michigan Bankers 
Association at its annual conference held in Mackinac Island, 
on June 28, 1952, does endorse the Spence Bill HR-6504 and 
does hereby authorize and direct its officers to do all within 
their power to secure its passage. 

o o o 


The motion was supported, the question was taken, 
the motion was unanimously carried, so the resolutions 
were adopted.” 


O 


o 
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The Proceedings and Transactions of the Sixty-Eighth 
Annual Convention of the Michigan Bankers Associa¬ 
tion, Held at the Grand Hotel, Mackinac Island, 
Michigan, on June 25 and 26, 1954. 

0 9 0 0 0 

REPORT OF THE RESOLUTIONS COMMITTEE. 

“Mr. Howard P. Parshall: Mr. Chairman, Mr. President, 
and delegates to the Michigan Bankers Association Convention: 

o o o 


We again reaffirm our resolution for the dual system of 
independent banking, and our stand against group or branch 
banking in Michigan; and urge our members to work with their 
duly elected members of the State Legislature to see that no 
change is made in the present Michigan Law. We strongly 
urge Congress to pass and the President to sign the present 
so-called ‘Capehart Bill*—(S) 1118. We, hereby authorize 
and direct the officers of this Association to do all within their 
power to secure the enactment of the above mentioned bill. 
We respectfully ask that the Comptroller of the Currency and 
the State Banking Department work closely together in the 
authorization of charters for new banks and the establishing 
of branch banks. 

o o o 

Second Vice-President McAfee: The question is that we 
adopt in toto the resolutions as presented by our Resolutions 
Committee. 

(The question was then taken, the motion was 
unanimously carried, so the foregoing resolutions were 
adopted.)” 


o o o 

I, Ralph L. Stickle, Executive Manager of the Michigan 
Bankers Association (an association consisting of all of the 
banks in Michigan, both state and national, with the exception 
of two state banks), do hereby certify that the foregoing 
constitutes true and correct excerpts of the proceedings of 
the Michigan Bankers Association at annual conventions on 
the dates indicated as shown by the official transcripts of the 




proceedings and transactions of such annual conventions in 
the office of the Michigan Bankers Association. 


RALPH L. STICKLE 
Executive Manager of the 
Michigan Bankers Association 

DATED: 

November 21, 1955. 

Lansing, Michigan. 










